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P-R-0-C-E-E-D-1-N-G-S
2213 p-m.

CHAIRMAN LOUD: Good afternoon,
ladies and gentlemen. This is the November 17
Public Meeting of the Board of Zoning
Adjustment.

My name is Marc Loud, Chairperson.

Joining me today 1is Vice Chair, Shane
Dettman, to my right, Michael Turnbull
representing the Zoning Commission, Mrs.
Meridith Moldenhauer to my left, Mayoral
Appointee BZA, Mr. Clifford Moy, Secretary of
BZA, and on my far left Ms. Beverley Bailey,
Zoning Specialist, here 1i1n the Office of
Zoning.

Copies of today"s meeting agenda
are available to you and are located to my
left in the wall bin near the door.

We do not take any public testimony
at our meetings, unless the Board asks someone
to come forward.

Please, be advised this proceeding
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IS belng recorded by a Court Reporter and 1is
also webcast live. Accordingly, we must ask
you to refrain from any disruptive noises or
actions i1n the hearing room. Please, turn off
all beepers and cell phones.

Does the staff have any preliminary
matters for us?

MR. MOY: Yes, we do, Mr. Chairman.
Staff suggests that we take that on a case-
by-case basis.

CHAIRMAN LOUD: Thank you, Mr. Moy.
And I think for those of you that are coming
iIn now and perhaps may not be aware, the
afternoon decision calendar changed a little
this morning. We continued one of the cases
from this morning"s decision calendar to the
afternoon decision calendar and we are going
to call that case fTirst, | do believe, Mr.
Moy .

So when you are ready, you can call
the first case.

MR. MOY: Yes, sir. I"m going to
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restate the reading for that first case that
opened at 9:30 this morning.

And that i1s the applicant®s motion
for a Stay of Enforcement of the Revocation of
Certificate of Occupancy to Appeal No. 18027
of Mehmet Kocak and Philly Pizza and Grill,
Inc. This 1s pursuant to 11 DCMR 3100 and
3101, from the October 14, 2009 decision of
the Zoning Administrator to revoke the C of O
Permit No. 0800124, and a request for a Stay
of Enforcement for restaurant use, which 1is
Philly Pizza and Grill Restaurant, In the C-2-
A District at premises 1211 Potomac Street,
N.W., Square 1207, Lot 124.

Again, for the record, Mr.
Chairman, this original request for the stay
IS part of the appeal statement that was filed
on October 23, 2009. This 1s scheduled for
Public Hearing on February 9, 2010.

The filings before the Board is the
filing from the applicant and that 1is

identified as Exhibit 15. This 1s their
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motion for stay. There are four other filings
subsequent to the filing from the applicant,
Mr. Chairman. I1"m going to read through this
very quickly.

The first 1s a Tiling, these are
all in opposition, from ANC-2E 1identified as
Exhibit 16. This i1s dated November 12, 2009.

Also attached to this exhibit, the ANC
provided a photograph dated November 16%,
which i1s labeled as Exhibit 18.

Next 1s a Tiling 1In opposition,
again, by the, known as, Aggrieved Georgetown
Neighbors and Homeowners dated November 17,
2009, 1i1dentified 1In your records as Exhibit
No. 17. The next Tfiling i1s a letter 1in
opposition by the Citizens Association of
Georgetown document dated November 16, 2009,
identified in your case folders as Exhibit 19.

And fTinally, the last filing i1s a
letter 1n opposition with attached photographs
by Ms. Lynn Schubert, a resident at 1220
Potomac Street, N.W., document dated November

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

16, 2009, 1i1dentified i1n your case folders as
Exhibit 20.

And | think with that, Mr.
Chairman, the staff 1i1s going to end 1t"s
brief.

CHAIRMAN LOUD: Thank you, Mr. Moy,
that was an excellent sort of recap, | think,
of where we are.

For those of you that came for the
Rosan case, 1 just want to let you know that
you probably have a little time before we are
able to get to that case. This matter that
Mr. Moy jJust described came to us 1n the
nature of an emergency matter and came to what
would be called a TRO i1f you were iIn trial
court or outside of the BZA rubric.

So as a consequence, it IS
something that we are prioritizing hearing,
given some of the allegations that were made.

And so we are going to try to make it through
this as quickly as we can, but again, just

wanted to let you know that we are going to
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run a little bit behind this afternoon.

With respect to the case that Mr.
Moy has called, let me jJust sort of state at
the outset and suggest how we are going to
proceed, so that everyone will know.

We are, as |1 1indicated, treating
what has been submitted as akin to an
application for a TRO, a Temporary Restraining
Order, and we are going to be applying the
standard that 1i1s applied for sa Temporary
Restraining Order.

There are some threshold issues
that we want to look at before we get iInto
that and 1°11 set that out.

And i1nasmuch as we are looking at
It as a TRO emergency-related relief, we would
also be looking to, i1f the case i1Is made for a
TRO, Tollow the practice that happens 1n
court, which is a TRO is only granted for a
very limited period of time.

And upon the expiration of that
period of time, a more developed hearing 1is
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scheduled that would allow for the
presentation of evidence that would support
making that relief permanent relief or
preliminary injunctive type relief, etcetera.

So conceptually, 1 think that"s the
approach we are taking to how to proceed with
your case.

I"m saying that also because the
only parties to the case that we will hear
from with respect to the TRO part of what we
are talking about are the entities that are
parties, so that would be the appellant, that
would be the Zoning Administrator or the
Government official and the ANC iIs
automatically a party.

So i1f there are others who are
here, there will be an opportunity, 1T we make
It through the different threshold questions,
for your testimony to become relevant to the
Issues under consideration, particularly 1t we
get to the TRO relief requested and then
schedule a subsequent preliminary injunction-
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type hearing.

That"s where that testimony, i1f at
all, would become relevant, before the context
of the permanent hearing 1iIn February. It
would not be, we don"t believe, relevant for
today. Today®"s emergency nature relief as
requested by the appellant i1Is something as to
which we want to be briefed by the parties.

Okay. So --

MRS.  SCHUBERT: Mr.  Charrman,
excuse me, could 1 respectfully —-

CHAIRMAN LOUD: Wwell --

MRS. SCHUBERT: -- request that 1,

on behalf of the residents, be considered a
party to this action? We certainly have
evidence that i1s relevant the four prong test
for a TRO. And I would like to participate as
a party today.

CHAIRMAN LOUD: I respect your
request, but why don"t we do this? Let"s have
everyone at the table introduce yourselves for
our record. And then 1711 get back and
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respond to your request.

MR. BROWN: Patrick Brown from
Greenstein, DeLorme and Luchs on behalf of the
appellant.

MR. KOCAK: Philly Pizza.

CHAIRMAN LOUD: I"m sorry, could
you repeat your name?

MR. KOCAK: Mehmet Kocak, 1°"m the
owner of the Philly Pizza and Grill.

MRS. BOLLING: Good afternoon,
Chairman Loud and the Board. My name 1s
Melinda Bolling and 1°m the Acting General
Counsel for DCRA on behalf of the Zoning
Administrator this afternoon.

CHAIRMAN LOUD: Good afternoon.

MS. MADDOX-LEVINE: Good afternoon.

T. Garl Maddox-Levine, also here on behalf of
the Department of Consumer and Regulatory
Affairs.

CHAIRMAN LOUD: Good afternoon to
you as well.

MRS. SCHUBERT: I"m Lynn Schubert
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representing the residents. I live at 1220
Potomac Street.

MR. STARRELS: Good afternoon. [I™m
Bill Starrels, ANC-2EO5.

CHAIRMAN LOUD: Mr. Starrels, are
you authorized to represent the ANC? I
realize that there was not an official ANC
meeting and you submitted a Single Member
District report, but are you here on behalf of
the ANC?

MR. STARRELS: No, just myself. My
Single Member District.

CHAIRMAN LOUD: Okay . Thank you.
And turning back to you, Ms. Schubert, do you
currently have a motion for intervention?

MRS. SCHUBERT: No, 1 do not, but I
would be happy to make a motion for
intervention right now. 1 did file a hearing
-— I™m sorry, a pleading vyesterday 1in
opposition and was unaware that a motion was
necessary, but | would be happy to file a
verbal motion, at this point.
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CHAIRMAN LOUD: well, 1f you are
going to become an 1i1Intervenor in the case,
since you are not automatically a party, it
woulld require that you move the BZA for that
status and the BZA would have criteria to look
at to make that determination that you would
be qualified to be an iIntervenor In the case.

MRS. SCHUBERT: I so move at this
point.

CHAIRMAN LOUD: Well, as 1 began
sort of the setting up of this hearing, which
IS now turning into a bit of a hearing, the
specific issue that we are dealing with this
afternoon 1s a TRO, which would be a temporary
grant of relief as requested by the applicant,
1T the applicant meets i1ts burden.

Following that, the applicant may
not meet his burden. There may not be any
additional proceedings before the February
hearing. The applicant may meet i1ts burden.

But a TRO is emergency relief. It
1S very temporary relief. It expires after 10
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days. And following that, the movant would be
required to articulate a case for making that
temporary relief permanent relief or of a
longer duration.

And that would be the point at
which broader evidence and broader parties
could be brought in to brief the BZA. At this
point iIn time, the parties that are before us
are DCRA, which 1s representing the Government
and representing the public 1i1nterest, the
movant, i1n this case the appellant, and were
the ANC here, the ANC would be a party as
well.

MRS. SCHUBERT : Yes, Ssir, |
recognize the distinction between a TRO
hearing and the hearing, the fuller hearing
later. My fTiling yesterday was in opposition
to the stay, which I assume i1s being converted
to a TRO. And 1 do believe that the residents
have evidence, including the photos that are
in front of you, that address the four prong
test of a TRO and not necessarily just the
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greater hearing.

CHAIRMAN LOUD: Are you Tamiliar
with any TRO where there 1s a Tull-blown
evidentiary hearing akin to what happens at a
preliminary injunction hearing?

MRS. SCHUBERT: No, sir, 1"m not
looking to give Tull-blown evidence that |1
woulld give at a TfTull hearing. We are just
looking for limited evidence and my notes are
very limited to address those specific
questions of the TRO.

CHAIRMAN LOUD: But again, for the
purposes of today®"s hearing, you would have to
have standing. And the only entities with
standing before us right now are the
appellant, the Government, the ANC.

MRS. SCHUBERT: I recognize. I"m
not trying to cause trouble, believe me. I
know you have been here long enough and you
have a long day ahead of you. But 1 have
moved. Now, 1f 1 need to file a written
motion to intervene as a party, 1°11 be happy
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to scribble that out and file that with you,

but 1 have moved verbally for standing to

participate.

I believe we have standing as
residents on this 1issue. IT you all rule 1
don"t -- we don"t have standing, and we can"t

participate as an intervenor, then | would
hope that someone would call us as witnesses,
because we do have facts. We do have photos
that address the specific 1i1ssues before this
Board as a stay, request for a stay.

CHAIRMAN LOUD: Okay . Thank you.
I appreciate that. Why don"t we do this? Why
don"t we hear from Mr. Brown with respect to
your request, hear from Mrs. Bolling and then
we will make a decision on the request to
participate In the TRO.

MR. BROWN: Mr. Chair, briefly, 1
think her request, while 1t might have a place
later on 1In the proceedings, one, 1It"s
premature. And two, I don"t think that the
evidence that she provided and the testimony
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will aid us In our mission today.

And one of the things that we need
to be careful of 1i1s that this should not
evolve 1i1nto a, you know, referendum about
Georgetown and larger 1issues that go beyond
the scope of my client"s operations. And 1
think judging by what was submitted that
that"s where we would be heading if we opened
It up, at this point.

There will be plenty of time either
In the next phase or 1In the actual appeal
hearing to broaden the scope to include
others.

MRS. SCHUBERT: If you look at the
document itself, 1t is essentially a two-page
very short document and only addresses the
specific questions in front of this Board for
the stay. It does not get 1Into greater
details. It 1s very simple.

CHAIRMAN LOUD: Thank you. Mrs.
Bolling?

MRS. BOLLING: Thank you, Charrman
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Loud. The District of Columbia does not
oppose Ms. Schubert®s request and i1f she does
have i1nformation relevant to the prongs, we
believe that would help the Board, i1f we got
to that portion, past jurisdiction, which we
think we prevail on the jurisdiction, but if
we got past jurisdiction, and she has evidence
that goes to the prongs, we think her evidence
could be helpful to this Board.

CHAIRMAN LOUD: Mrs. Bolling, does
the Government have evidence on each of the
prongs?

MRS. BOLLING: The Government,
through the witness, Mr. Starrels, does have
evidence on all of the prongs, Your Honor.

CHAIRMAN LOUD: Okay. All right.
Thank you. Colleagues, 1 think that we have
all heard the back and forth regarding the
threshold 1issue. We actually have another
threshold issue before we get to the merits.

And after hearing from Mrs.
Schubert, Ms. Schubert, hearing from counsel
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for appellant and counsel for Government, [I™m
still inclined to suggest that we move forward
on the TRO without granting iIntervenor status
to Mrs. Schubert.

We reserve for, i1f, iIn fact, the
case proceeds to that point, the hearing on
the preliminary relief, preliminary
injunctive-type relief, the larger question of
whether Mrs. Schubert qualifies as an
intervenor.

I think that the Government has
indicated through Mrs. Bolling that they are
prepared to brief us on each of the elements
of the 1i1njunctive relief that the appellant
has requested. And this i1s, again, a hearing/
decision iIn the nature of an emergency
proceeding and it's not a fTull-blown
evidentiary hearing, that"s why the relief 1is
temporary, so that you can then call everyone
back 1n who has some relevant evidence before
the relief 1s made permanent.

So in light of that, 1 would be
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inclined to move forward without  the
participation of anyone that is not currently
a party to the proceeding.

MRS. SCHUBERT: Sir, could I -- I™m
sorry.

CHAIRMAN LOUD: I"m sorry.

MRS. SCHUBERT: I just wanted to
ask a question. Does that mean that you will
consider the written document 1In opposition
and the photos that were attached to the
written document 1In opposition? Since you
don"t have to be a party, I would assume, to
Tile opposition to a motion.

And 1 believe each of the Board
Members have copies. Because those photos
don"t go necessarily to the bigger question.
They go to the prongs of i1s there irreparable
harm? Is it a restaurant versus a carry out?

These are all 1issues that must be decided
today, since the very Tfirst prong 1is
likelihood of appeal -- likelithood of success
on appeal.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

22

CHAIRMAN LOUD: The short answer to
your question i1s that we would not consider
the submission that is titled as an opposition
for the purposes of the TRO. Now, that does
not mean we would not consider, obviously,
likelihood of success on the merits or the
different elements of the TRO.

To the extent that this case moves
to a full-blown hearing on those issues, then
that"s the point at which, assuming the Board
Members fTeel, and we will hear from them
shortly, the larger evidentiary examination of
those Issues would be taken into
consideration.

Let me turn to colleagues just to
make sure, before we proceed, that we are all
on the same page.

COMMISSIONER TURNBULL: Thank vyou,
Mr. Chair. I just wanted to -- 1iIn the
beginning stage right now, the only way that
Mr. Starrels and Ms. Schubert could speak is
iT they were called upon by Ms. Bolling as
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witnesses.

CHAIRMAN LOUD: Yes, 1 believe that
iIs correct and | think Mrs. Bolling has
indicated that she plans to call, at least,
Mr. Starrels. Is that correct?

MRS. BOLLING: That"s correct,
Chairrman.

CHAIRMAN LOUD: Yes.

COMMISSIONER TURNBULL: Do you see
possibly calling Ms. Schubert?

MRS. BOLLING: Whille 1 appreciate
Ms. Schubert®s willingness, she i1s not part of
our case today.

COMMISSIONER TURNBULL: Okay.

CHAIRMAN LOUD: It doesn™"t appear
that Mr. Dettman or Mrs. Moldenhauer have any
comments to make. So 1 think what we will do
iIs we will rule against allowing the
participation of Mrs. Schubert iIn the case,
specifically and very generally, anyone that
IS not a party, for the purposes of this

afternoon®"s TRO hearing on the --
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MRS. SCHUBERT: Mr. Charrman, may I
ask a question?

CHAIRMAN LOUD: I"m sorry, yes.

MRS. SCHUBERT: I"m sorry. Our
understanding was that this was a motion for a
stay. And a motion for a stay would either be
granted or denied and there would then be a
hearing, which 1i1s scheduled for February, at
this time.

It appears to me that you are now
converting this to a TRO. And certainly as
residents and neighbors, we had no notice that
this would be converted to a TRO.

This 1s a completely separate type
of a hearing today.

CHAIRMAN LOUD: Well, as 1 stated
at the outset, i1t i1s fairly extraordinary to
request the type of relief that the appellant
requested, that 1s a stay, without there being
initially a TRO hearing. That is the idea of
getting a permanent stay at the 1initial
hearing that would last until the February
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hearing without going through the steps, to
me, would be extraordinary.

And so that"s the very reason why
the Board has done what we have done. We
built steps iInto the process that will allow
us to deal with what the appellant i1s alleging
i1Is are really emergency conditions that have
to be dealt with immediately, while not in
effect giving the appellant, 1f the appellant
iIs entitled to relief, blanket coverage
through February 2010.

So that"s why we are having a TRO
hearing today and assuming i1f we make it
through the TRO, would have a Tull-blown
hearing with participation by all affected
parties —-

MRS. SCHUBERT: Thank you.

CHAIRMAN LOUD: -—- 1In very short
order. Thank you. Now, with that being said,
I think we can proceed forward on the TRO.

And the threshold question with
respect to the TRO application i1s whether the
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administrative remedies have been exhausted.
The BZA has jurisdiction over the requested
relief, 1f administrative remedies have been
exhausted.

And so what we will do i1s hear from
the Government on that issue. We will hear
from the appellant on that 1issue. And why
don"t we open i1t up to you, Mr. Brown, and
then we will hear from the Government on that
Issue?

MR. BROWN: Very well. Thank you.

As far as the exhaustion of our
administrative remedies, i1f | could step back,
iIT you look at the Notice of Revocation that
was filed on my client, i1t specifically states
that this -- there i1s no automatic stay of the
enforcement of that Notice of Revocation.

And 1t also correctly refers the
appellant to this body as the sole place for
the Appeal of the Notice to Revoke. So while
we have asked repeatedly the Zoning
Administrator and the Department of Consumer
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and Regulatory Affairs to voluntarily stay the
Notice to Revoke, they have declined to do
that.

We filed our appeal and our only--
and we have exhausted our opportunities with
DCRA and, in fact, our only refuge i1s here iIn
the BZA, both for a stay, which the Board does
have the authority to iIssue a stay, both pre-
decision and post-decision. There are a
number of cases on either.

And In the absence of jurisdiction
with this Board, we don"t have an
administrative -- an appellant remedy at this
level. And you all are the party charged with
hearing this appeal.

IT I were to go somewhere else, and
there 1s not jurisdiction here, whether the
Superior Court or the Court of Appeals, they
woulld 1mmediately send me back to the BZA,
because you all are the trior of fact and the
concluder of law, i1In the first i1nstance.

So this matter 1is, absent any
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willingness by DCRA to be reasonable in this
matter, clearly in your lap. And there i1s no
dispute that the BZA has jurisdiction over the
appeal . It s very clear 1In the Notice to
Revoke. 1It"s very clear iIn the Building Code,
which 1s cited by the Zoning Administrator.
And 1t"s very clear i1In the Zoning Regulations,
which make a decision of the Zoning
Administrator the purview of this body on an
appeal basis.

I would like to draw your attention
to one 1mportant point. IT you go to the
Notice to Revoke and 1t cites the Building
Code, Title 12(a) DCMR, and 1t cites the
section for Notice to Revoke the Certificate
of Occupancy. It 1s very clear 1in that
section and 1f | could read i1t verbatim to
you, because it is relevant, one, to the whole
process we have been through here, but also
likelthood of success, which is critical.

Section 110.5 of the Building Code
says ""Revocation of a Certificate of
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Occupancy, the Director 1i1s authorized to

revoke a Certificate of Occupancy pursuant to

the following sections: 110.5.1 through
110.5.5."" And that lists various basis for
revocation.

The Notice to Revoke, both the
first one, which was flawed from the
beginning, and the second one are both signed
solely by the Zoning Administrator. The
Zoning Administrator has no authority under
the Building Code. The Zoning Administrator
has no authority under section 110.5 for which
IS being cited for the revocation of the C of
0.

So I would point out that on 1ts
face, notwithstanding the other iInfirmities in
the Notice to Revoke, the person exercising
that authority i1s without that authority, as
clearly set forth and that should be the end
of the discussion, quite frankly, of the
Notice to Revoke.

CHAIRMAN LOUD: But wouldn®"t that
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undermine your overall argument? In other
words, 1f the Zoning Administrator issued a
Notice to Revoke, absent any authority to
Issue a Notice to Revoke, and the section that
you just cited says that that"s a power that
resides in the Director, wouldn®"t you have the
opportunity to appeal that unauthorized
decision to the Director? And that would be
you effectively taking the step of exhausting
your administrative remedies.

It seems to me you can have 1t one
way or the other, but to argue both, you would
you have to explain to me a little bit more as
to why, i1f that"s your interpretation, you
have exhausted your remedy.

MR. BROWN: IT you go down to
section 110.6, "An appeal from this action
revoking a Certificate of Occupancy may appeal
the action to the Board of Zoning Adjustment
pursuant to" --

CHAIRMAN LOUD: But doesn®"t that
refer back to the appealing a decision of the
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Director?

MR. BROWN: Yes. But this Board,
you have -- they have 1issued a Notice to
Revoke citing the Building Code and citing the
right to appeal directly to this Board. So I
have no more administrative remedies with the
Director. It 1s firmly in your lap and just
as you have done In many other cases, you have
the ability and responsibility to decide 1if,
in fact, that Notice to Revoke is invalid on
1ts face.

You have done that 1i1n other
contexts and i1t should be clear that you have
the authority as the finder of fact and
concluder of law on these appeals.

CHAIRMAN LOUD: But 1 think we are
going to do that with the appeal. I don"t
think anything that we are doing iIs
inconsistent with that. We do that 1n
February 2010 when we hear the appeal case.

We are talking now about whether

the administrative remedies have been
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exhausted with respect to the stay request.

MR. BROWN: And 1 have exhausted
all my opportunities to get a stay short of
this venue. And i1t i1s clear that DCRA i1s not
going to grant that stay. It 1s also clear--

CHAIRMAN LOUD: Just on that one
point. Can you just carefully walk through
what you have done to exhaust those remedies?

MR. BROWN: We have had at least
one meeting, numerous emails, telephone
conversations. It was put in both my original
appeal as well as the amended appeal when the
new Notice to Revoke came out. | have talked
to counsel as recently as this morning about
voluntary agreement to stay the proceedings.
The answer i1s no, that they are unwilling to
do that.

The point I make about the validity
of the Notice to Revoke, one, goes to the
likelihood of success. |If a Notice to Revoke
iIs i1nvalid on 1i1ts face, my likelihood of
success 1S pretty great. It"s also, quite
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frankly, a waste of this Board"s time to
consider a Notice to Revoke that is invalid on
i1ts face.

And there --

CHAIRMAN LOUD: I don"t think we
are there yet though, are we, where we are
actually arguing the merits of the TRO?

MR. BROWN: No, but again --

CHAIRMAN LOUD: | mean, |
understand your point.

MR. BROWN: I need to paint a
broader picture here 1In response to your
question, because 1t goes to the exhaustion of
my administrative remedies and 1t also goes to
the TRO test and i1t also goes to the practical
matter of why we are here, that 1t iIs very
serious for my client.

This 1s, basically, a life or death
matter for my client"s business and his
Investment. And I don"t think the Board
should or can forget that.

CHAIRMAN LOUD: Mr. Brown, let"s
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see 1f Board Members have any questions and
then 1711 turn to Mrs. Bolling. Mrs. Bolling,
when you are ready.

MRS.  BOLLING: Chairman Loud,
actually, 1711 be handling the jurisdictional
ISsue.

CHAIRMAN LOUD: Thank you. I"m
sorry.

MRS. BOLLING: No problem. First
of all, counsel"s representation i1s actually
inaccurate and 11l -- as he pointed to the
notice, the notice actually directs the
appellant to his administrative remedies,
which would be a full-blown hearing before
this Board regarding his appeal.

The other remedies that appellant
would have would be a TRO before the Superior
Court or even a motion for expedited hearing.

All of those would be available to him, to
the appellant. However, he did not pursue
those.

The counsel has represented that he
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asked the Zoning Administrator for a stay.
And 1t 1s true that there were meetings 1In
which counsel for DCRA, the Zoning
Administrator and counsel for the appellant
were present. However, during those meetings,
It was requested by DCRA that some submission
or some representation that the appellant was
not, in fact, operating a fast food
establishment be presented to DCRA, that was
not presented.

What, 11n Tfact, happened was |
believe that at about 4:45 last night there
were some Qlast minute submissions. However,
what was requested during the days leading up
to this proceeding were not provided by the
appellant. And so again, the appellant did
not avail himself of the administrative
remedies that he could have sought prior to
this proceeding.

Getting specifically to the 1issue
of jurisdiction, It 1s extraordinary to
request the relief from enforcement that the
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appellant seeks here, because the Board has no
jurisdiction over stay proceedings.

I point to 11 DCMR 3100, which
speaks to the Board"s jurisdiction. And it
says '"The Board of Zoning Adjustment shall
have original jurisdiction to grant variances
and special exceptions and, basically,
exercise all powers authorized under DC Code
6-641.01 to 6-641.15."

Nowhere 1in that Zoning Regulation
does 1t say that the Board has jurisdiction to
grant or deny motions to stay enforcement.

CHAIRMAN LOUD: Does that say we
have jurisdiction over appeals, that section
you are reading from?

MRS. BOLLING: Yes, 1t does. Well,
there 1s -- when | get to appeals is actually
in the DC Code and 11l refer you again to DC
Code 6-641.07, which 1i1s actually referred to
in that, in 3100.1, where it says "To exercise
all other powers authorized by"™ and 1t points
to the code that I am now referencing, which
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IS 6-641.07 wherein in Section F 1t says '"'The

Board has the authority to,'" basically, '"hear
appeals or withholding a Certificate of
Occupancy or any other administrative decision
based 1n whole or part on the Zoning
Regulations.”

And 1In subsection 4, it says "lIn
exercising those powers, the Board may either
reverse or affirm or modify an order or
decision." But It does not therein
specifically say that the Board i1s authorized
to iIssue stays.

In addition, the only times the
word stay is used in either the regulations or
in the DC Code regarding the Board of Zoning
Adjustment i1s iIn 11 DCMR 3126.9, which says
"Unless the Board orders otherwise, neither
the TfTiling or granting of a motion for
reconsideration or rehearing shall
automatically stay the effect of a final
decision."

And what that refers to, of course,
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iIs the Board"s final decision. So based on
that, 1t"s the Government"s position that
there 1s no jurisdiction to decide a motion of
stay from this Board. And in addition, we do
not believe that the appellant has exhausted
his administrative remedies, because we have
not yet gone to the hearing process.

And as | stated before, the notice
directs him as to how he can find remedy or
relief from what he may fTeel 1s not an
appropriate Notice to Revoke. Therefore, on
that basis,the District opposes the motion to
stay. With the Board®"s 1indulgence for a
moment, please? Thank you.

MEMBER MOLDENHAUER: I just have a
few questions for you. So I"m trying to make
sure | understand exactly what your argument
iIs, so that 1 can then follow-up with some
questions.

You are saying that they did not
exhaust their administrative remedies, because
you Tirst said their only option would have
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been to go potentially for a TRO before the
D.C. Superior Court?

MRS. BOLLING: well, that would
have been one of --

MEMBER MOLDENHAUER: One of their
options?

MRS. BOLLING: -- the options. But
as fTar as their administrative options or
options they could have sought with DCRA --

MEMBER MOLDENHAUER: Yes.

MRS. BOLLING: -- they could have
requested a stay from the Zoning Administrator
which they did, but they did not then follow-
up with what the Zoning Administrator asked to
receive. In addition, they could have
requested from this Board an expedited
hearing, which they failed to do and instead
filed for a remedy that 1s, 1In essence,
extraordinary.

MEMBER MOLDENHAUER: Well, 1 guess
getting back to the issue, you are testifying
Oor you are stating or arguing that they did
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ask you for a motion to stay the initial
Notice of Revocation, but then they did not
present to you evidence that was sufficient
enough within the time frame? So they did ask
for a stay, but they didn"t present evidence
sufficient. Is that correct?

MRS. BOLLING: They presented no

evidence.
MEMBER MOLDENHAUER: No evidence.
MRS. BOLLING: Whatsoever.
MEMBER MOLDENHAUER: But they did
ask?

MRS. BOLLING: And basically, what
they asked for is that DCRA not enforce its
regulations and provided no basis upon which
to make that request, other than they thought
It was unfair.

So In response to that, at least
two requests were made by counsel for DCRA
asking for some kind of submission at least to
be considered. [I"m not saying that i1f i1t were
provided, 1t would have been granted, but
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certainly, because the Zoning Administrator --
and 1"m sorry, I"m going to refer you actually
to another code, DC Code 6-641.10, ''The Mayor
shall enforce the Zoning Regulations.' And
actually that power 1i1s delegated to the
Director of DCRA who then delegated i1t to the
Zoning Administrator.

Based on that authority, he could
have reviewed whatever submissions were made
by appellant and, iIn effect, 1f he decided
then that, you know, there was some basis on
which not to enforce this matter for any
reason, that was an option.

However, we received no submissions
until perhaps close to 5:00 last night and 1
don"t know -- the Zoning Administrator has not
had an opportunity to review those, but |1
don"t know that they actually even addressed
what was requested In those previous meetings.

MEMBER MOLDENHAUER: So then just
one last question. 1Is 1t correct then to say
that after the request to stay, the Zoning
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Administrator decided to deny i1t because they
presented no evidence that was sufficient to
potentially grant or to hold off on the zoning
requirements or on the enforcement issues?

MRS.  BOLLING: Yes, that"s a
reasonable assumption.

MR.  BROWN: Can | iInterrupt?
Because 1 think we are -- there 1s an
important distinction to be made here. There
was no quid pro quo and albeit 1t took us
longer to provide the accurate i1nformation
that was really the crux of this case, we
provided last night and we have i1t here for
the Board.

But there was no 1f you provide us
X, Y and Z, we"re going to grant you a stay.
IT you provide us this information, we will
consider i1t. And iIn fact, there has been a
reluctance to -- at any point at this process,
for DCRA to slow down.

When they issued the fTirst Notice
to Revoke, which missed the mark entirely
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citing the wrong outdated C of O, we went to
meet with them and there was no slowing down.

I arrived at the meeting and | was presented
with the new Notice to Revoke.

So my client”s administrative

relief from DCRA, 1t was never promised. It
was never available. It"s nonexistent. And
so --

MEMBER MOLDENHAUER: Mr. Brown,

actually, my questions, 1 think, were going
towards the TfTact that from what DCRA just
testified to, they said that you did go
through the process and that they then pretty
much denied that application, because you
didn"t submit sufficient evidence. But then
that would mean, In my view of 1t, that they
did exhaust their administrative remedies.
Their only other options would have
been to go towards some sort of adjudicatory
body, such as the D.C. Superior Court, but if
we have jurisdiction, then they could also
come to us for a motion. And that"s another
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question then, do we have the authority to
grant something to the effect of a stay or a
TRO?

And 1 throw that back out to my
Board Members to see if you think that, from
what we have heard so far, that"s kind of
where we are?

CHAIRMAN LOUD: Let me just weigh
in on the latter question then as to the other
iIssues and then 1711 release the mike.

On advice of counsel, we have been
informed that, and our counsel i1s the Office
of the Attorney General, we do have
jurisdiction over stay as a specific form of
relief, provided administrative remedies have
been exhausted.

So notwithstanding the
representations made by counsel for DCRA, that
IS the position that OAG has advised us on.

MR. BROWN: Mr. Chairman, 1 think
you will find that borne out with some of the
cases. There 1s one case, Puri Brothers,
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which was a BZA Appeal 17444, where there was
-- and 1t was a cease and desist order, but
had the same effect as a Notice to Revoke,
which was -- the Board, one, obviously, had
jurisdiction. They decided the matter using
the TRO standards i1n that case.

The decision isn"t relevant. They
denied the preliminary relief, but -- and
again, 1In a pre-decision mode, heard the
matter, decided 1t and 1 think there are
dozens of cases most of the campus plans, GW
and others where the stay i1s post-decision and
considered the same TRO standard. And that"s
in keeping with practices as well as 1t 1is
clear on the Notice to Revoke that no stay is

automatic as part of the appeal process we are

looking to this body.

VICE  CHAIRMAN DETTMAN: Mr.
Chairman, I"m in agreement with Ms.
Moldenhauer. Everything that she said, as

well as yourself, | think that the advice that
OAG has given us 1s very good advice. And
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that In order for us to have jurisdiction over
this matter, the stay, then all remedies must
be explored. And 1 think that they have been.

I think that by the sounds of iIt,
Mr. Brown has worked with DCRA recently to see
1T he could get the ZA to stay his own iIntent
to revoke the C of 0. And by the sounds of
iIt, DCRA has denied that request, which, you
know, based on our counsel from OAG, that
would throw the ball into our court.

And as | read 3100.4, mainly the
last sentence, 3100.4 talks about how '"The
Board has jurisdiction over appeals, may
reverse, affirm, wholly or in part, modify the

order, requirement,' etcetera.

And 1In the last sentence 1t says
"and to that end shall have all the powers of
the office or body from whom the appeal is
taken." Since the ZA has the authority to
stay the revocation and now the ball i1s In our
court, as | read that provision, the Board

also now has the authority to stay that

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

47

revocation.

And so 1 do think we have
jurisdiction here.

CHAIRMAN LOUD: Thank you, Mr.
Dettman. | think that 1 would agree with both
Mrs. Moldenhauer and yourself regarding the
iIssue of exhaustion remedies and the efforts
on the part of the appellant to return to DCRA
and to get the matter stayed.

I don"t think the rule says that
the appellant has to be successful i1n seeking
the administrative relief, just that the
appellant has to exhaust administrative
remedies. And 1 think that has come out in
the argumentation by counsel, both for
appellant and by Mrs. Levine, that this
appellant rather did try and just was not
successful .

So I"m In agreement with you. Mr.
Turnbul 1?

COMMISSIONER TURNBULL: 1 wonder if
I could just clarify something? The ZA had
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some i1tems he wanted to get from the applicant
regarding the stay. Mr. Brown has said that
he doesn"t think that whether he provided that
information -- 1 don"t know if you did
actually provide the information or you were
going to provide it, but you didn"t feel that
it would do any good anyways.

MR. BROWN: One, 1 had provided,
albeit, 111 be the first to admit that 1t was
delayed and did not come in until about 5:00
yesterday. The primary piece of information
was a breakdown analysis of the sales figures.

COMMISSIONER TURNBULL: A revenue
impact or something?

MR. BROWN: Breaking down by the
type of transaction --

COMMISSIONER TURNBULL: Okay.

MR. BROWN: -- between eat-in,
carry out and delivery. I mean, that"s what
this case comes down to quite frankly. And my
client®s software did not distinguish between
those different types of transactions.
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The earliest that 1 was given
information to reflect that was yesterday
morning. And a part of my submission today
and part of our discussion, | can break down
the three primary days of business from last
week. The first 1 have available to show the
nature of the business.

It has been called a fast food.
It"s been called a carry out. And iIn fact,
the figures bear out that 1t 1s, in fact,
predominantly an eat-in establishment. It"s
not to say there isn"t carry out. And not to
say there i1sn"t delivery. But in fact, based
on the traffic and transactions, carry out and
delivery are subordinate to the eat-in
operations.

That has been provided. I"ve got
the menus which paint, you know, a picture.
I"ve got the plates and silverware, which 1
have pictures to show. 1 wasn"t able to email
the plates to the Zoning Administrator, but
they are here. They are iIn the pictures that
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I emailed them last night. I want to put 1iIn
the record.

So while I don"t think I would have
ever been successful on the stay with the
Zoning Administrator, 1 certainly was not
successful .

COMMISSIONER TURNBULL: So that
information has been reviewed?

MR. BROWN: Everything except for
the actual plates and silverware, but we
provided pictures and | provided an electronic
version of the menus. I have provided the
sales figure and, albeit, on short notice, but
it 1s what they asked for. And 1 think makes
a compelling case that we are, In fact, a
restaurant and not a fast food restaurant.

MS. MADDOX-LEVINE: To answer your
question, no, those i1tems were not reviewed.
They were provided, as | said, very close to
the end of the business day. And so they were
not. Yes, the ZA was preparing for a case
that 1s going to be heard actually shortly
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here before this forum, so no, 1t was not
provided in time that it might be reviewed.

COMMISSIONER TURNBULL: So I"m just
getting into this. This 1s a fine point, but
from the technical aspect of the
administrative remedies, you are still In the
process of reviewing that?

MS. MADDOX-LEVINE: That"s correct.

COMMISSIONER TURNBULL: That 1t has
not been denied. It hasn"t been --

MS. MADDOX-LEVINE: well, 1t was
not provided In time to be reviewed.

COMMISSIONER TURNBULL: Right.

MS. MADDOX-LEVINE: And 1 didn"t
know 1T you all considered that then a blanket
denial. However, i1t was not reviewed by the
Zoning Administrator as of this time. And by
the fact that he i1s preparing or may even be
In the audience behind me for a subsequent
hearing, he would not have an opportunity to
review 1t before we were required to be here
today.
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COMMISSIONER TURNBULL: On Tfirst
glance, does i1t look like the information is
what you wanted? Is there enough i1nformation
there?

MS. MADDOX-LEVINE: To be -- he did
respond to the iInquiries. However, 1in all
honesty, 1 have not reviewed --

COMMISSIONER TURNBULL: Okay.

MS. MADDOX-LEVINE: -- everything
that was submitted. Again, 1t was submitted
just before closing yesterday and we were here
at 9:30 for a motion for stay proceeding or
arguments.

COMMISSIONER TURNBULL: So his
review is still in play?

MS. MADDOX-LEVINE: So everything -
- yes, that"s correct.

COMMISSIONER TURNBULL: Mr. Chair?

CHAIRMAN LOUD: Yes, sir?

COMMISSIONER TURNBULL: 1It"s a fine
point, but 1t"s still in play, 1If this review
i1Is still going on, how can we proceed with
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something that has not been reviewed?

CHAIRMAN LOUD: Well, 1 think --

COMMISSIONER TURNBULL: In other
words, exhausting his remedies.

CHAIRMAN LOUD: You make a very
compelling point. | wanted to ask, because I
know that this is the 10™ day before the
revocation becomes effective, just how much
time will it take to review what has been
submitted?

And 1f the reviewing official, 1
thought you said the reviewing official might
be here or is here, I mean, even 1t we were
to, | don"t know how Board Members Tfeel,
temporarily take a hiatus from this case, call
our next case, which i1s also a decision, would
that give the zoning official enough time to
conclude the review?

I don"t want to rush the zoning
official, but I mean, everybody is here. We
have heard the arguments. It would be almost
a travesty to not take advantage of this
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opportunity 1f 1t"s just a question of the ZA
looking at this for about 10, 15 minutes and
saying no, this doesn"t get it and we"re not
going to move forward or yes, i1t does.

MS. MADDOX-LEVINE: Chairman Loud,
we are willing to call the Zoning
Administrator. However, he has not had an
opportunity to look at anything that counsel
for the appellant submitted last evening. And
I cannot speak to you or to the point of how
long 1t would take for him to review that.

I don"t know that a 10 minute
review would be, you know, appropriate In this
case, because 1 do not know, you know, the
details of how he would review 1t, what he 1is
looking for specifically. I do know that a
response was given late last night.

I know he hasn®"t looked at i1t and
that"s all 1"m able to represent at this time.

MEMBER MOLDENHAUER: Oh, so a
response was given oOr are you saying a
response from the --
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MS. MADDOX-LEVINE: A response from
appellant®s counsel --

MEMBER MOLDENHAUER: Okay.

MS. MADDOX-LEVINE: -- was given
late last evening.

MEMBER MOLDENHAUER: Because 1 just

MS. MADDOX-LEVINE: Which the
Zoning Administrator has not yet reviewed.

MEMBER MOLDENHAUER: Okay. Because
I asked you earlier in this testimony about
whether or not a decision had been made and
you had answered that yes, you believe that a
decision had been made by the Zoning
Administrator, because of the lack of
information.

And now, all of a sudden, after Mr.
Turnbull had asked questions, there 1i1s a
question as to whether the administrative
review i1s still ongoing. But considering that
today would be the 10™ day, is that correct?
So would you then say that 1f the ZA 1is
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supposed to be before our body later on this
afternoon for an appeal, and he is not able to
review 1t vyet, that he would then have
implied, 1t"s an implied denial because the
material was submitted too late and he has
really already made the decision?

MS. MADDOX-LEVINE: I believe that
rationale would be appropriate, because the, |
guess, due date or deadline would have been
today, since the revocation is going to be
effective at this date. So 1 think that
that"s appropriate, that i1t would be almost a
de facto kind of denial.

MEMBER MOLDENHAUER: And based on
that, | would look back to my Board Members
and say that, you know, based on the timing,
the representations by counsel that there has
been a de facto denial, either based on lack
of information or based on a final decision,
that, you know, we would then have
jurisdiction to move forward, because no
matter what, whether or not the ZA would have
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time to go forward, 1t iIs beilng represented
that there has been a decision made.

Whether 1t 1s Dbecause of an
absolute decision, whether 11t 1s, you know,
not enough iInformation to review i1t at the
specific time or based on jJust a simple
timeliness 1issue 1In regards to there i1s no
time for him to make a decision unless 1t"s a
denial.

I think that you have heard
testimony that there has been a submission for
a stay and that stay 1i1s denied or 1i1s moot
because of the timely effect of the
revocation.

COMMISSIONER TURNBULL: I guess my
only question would be is that at what point
was the applicant asked to provide the
information? You said he had a problem with
the software trying to get exactly what they
wanted. I"m just wondering 1f 1t was a fair
test of his capabilities to produce 1t on

time? 1"m not sure.
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MS. MADDOX-LEVINE: Well, 1t"s my
understanding that there were -- at least over
a week was given to appellant to submit
something to the Department of Consumer and
Regulatory Affairs and nothing was submitted.

And the i1tems that were submitted,
counsel, opposing counsel, has represented
that the receipts and the ratio of what 1is
fast food and what 1s restaurant were
significant. I believe those are the
appellant®s representations, but that"s not
necessarily what the Zoning Administrator or
the universe that the Zoning Administrator
would be limited to.

And on that basis, | would just say
that the review was not able to be completed
in time.

COMMISSIONER TURNBULL: well,
should more time have been granted?

MR. BROWN: Mr. Turnbull, from my
perspective, while 1t took time to get a form
that was usable, and 1t took Ilonger than
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expected, we met November 2" with the Zoning
Administrator, that"s when we were served.

We were meeting to discuss the
first Notice to Revoke and that"s when we were
served with the second one. At that point, we
discussed exchange of information. And | made
It clear, as 1 did subsequently, that 1 didn"t
really want to submit information piecemeal,
that | wanted to submit an overall package of
information.

And most importantly are the sales
figures, because, 1 mean, that"s really what
IS driving this and the critical i1ssue for Mr.
LeGrant. And 1 just wasn"t able to do i1t any
sooner. | got the information Monday morning,
had to assimilate i1t and put 1t In a form and
he had i1t by 5:00 yesterday.

But the Zoning Administrator, let"s
be honest with each other, 1iIs not 1In a
position to voluntarily agree to a stay iIn
this matter. There i1s enough interest in this
matter and enough controversy that the Zoning
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Administrator has made 1t very clear that
today i1s the deadline, that he 1i1s going to
enforce the Notice to Revoke.

And 1 don"t believe that he 1is
prepared to make a decision other than that.
And that"s the urgency and that"s why, you
know, I"m proceeding In this manner.

MS. MADDOX-LEVINE: And 1f I might
just advise the Board, counsel i1s correct that
there was originally a Notice to Revoke
I1Sssued. I believe the date is October 14"
that was subsequently replaced by another
notice because of an administrative error
where the actual Certificate of Occupancy
number was incorrect.

So 1f we go by that time frame, at
least from mid-October until now what is mid-
November, there was certainly enough time for
appellant to put together some type of
submission. And by waiting until the 11 hour
yesterday to submit something, and then claim
that he has exhausted his administrative
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remedies, | don"t think i1s a fair assessment.

However, you know, the opportunity
was provided to him for at least a month to
make some type of representation to the Zoning
Administrator, which he did not take an
opportunity to do until the last minute.

COMMISSIONER TURNBULL: But then 1
guess getting back to what Ms. Moldenhauer was
talking about that he has exhausted his
administrative options and that it would come
before us. You"re talking, getting back to
your  jurisdiction, that we don"t have
jurisdiction.

I mean, just looking on the face of
1t, he has done it.

MS. MADDOX-LEVINE: We will accept
the Board®s ruling, of course.

COMMISSIONER TURNBULL: Okay.

CHAIRMAN LOUD: Unless Mr. Dettman
has something, that"s an excellent segue, |1
think, for us to try to resolve the threshold
question and move on to the next question.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

62

It sounds as i1f all of us are of
the mindset that based on the argumentation
that we heard and the representations by Mr.
Brown of efforts being made since the Notice
of Revocation was 1issued by DCRA to send
emails, to meet with DCRA, in fact met with
DCRA, i1n fact came up with a list of things
that were required to successfully get a stay
from the DCRA representative, in this case, |
think the ZA.

And having been unsuccessful 1in
doing that and from the representations from
Mrs. or Ms. Levine, I"m sorry, that the ZA is
not likely to review what was submitted before
5:00 p.m. today, at which point the notice
becomes effective, that i1t appears as i1t the
potential administrative remedies have been
exhausted and 1 think we can formally say such
and move on to a discussion on the merits.

Do Board Members have any concerns
about moving iIn that direction? Okay. Then
why don®"t we do that? And why don"t we begin
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with an articulation from Mr. Brown of the
standard for granting TRO relief and then you
can present the case that you have and then we
will hear from the counsel for DCRA?

MR. BROWN: And 1 put 1t out In my
filing and 1 think the Board has focused i1n on
that we are looking at a TRO standard. The
Board both pre- and post-decision stays have
adopted that standard and i1t is basically the
likelihood of success on the merits, whether,
in fact, 1irreparable harm will be caused and
that no harm to the opposing parties will
occur as a result of the stay and the public
interest favor of granting the stay.

And again, | gave you a preview of
the first prong, likelihood of success on the
merits.

CHAIRMAN LOUD: Just one
clarification. Is 1t substantial likelihood
of success or likelihood of success?

MR. BROWN: Likelihood.

CHAIRMAN LOUD: Okay. Thank you.
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MR. BROWN: And certainly as an
initial matter, there is not much likelihood
of success on the merits from a Notice to
Revoke that is invalid on i1ts face, because it
was signed by a person not authorized to sign
it. In this case, the document signed by the
Zoning Administrator citing the building code
section, which clearly and exclusively
authorizes only the Director of DCRA to issue
a Notice to Revoke.

And so on 1ts face, 1t 1Is an
unauthorized action by somebody who under the
Building Code, and again 1t is an iImportant
distinction that this i1s arising under Title
12(a) of the Building Code for which the
Zoning Administrator has no independent
authority.

Yet he i1s citing the Building Code
In the section that gives exclusive authority
to the Director for which he i1s obviously not.

Looking at going beyond that the
likelthood of success on the merits -- and you
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have to look briefly at the history of this
matter. One, as you can tell, this restaurant
has engendered quite a bit of opposition iIn
the community.

But it you look at the
administrative process, my client obtained
building permits for a restaurant, completed
that work for a restaurant pretty much as it
exists now. He obtained a Certificate of
Occupancy with inspections, again all from
DCRA. And then he once again, given the fact
that as part of the construction process the
first C of O was incomplete from DCRA, not
from my client, he obtained iIn September of
this year a second Certificate of Occupancy.

So all along the line, without the
human cry that has been going on, DCRA has
looked at my client, at his plans and the C of
O applications and 1inspections and said you
are a restaurant.

It is funny that you look at the
first Notice to Revoke and then you look at
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the second one and really all they did was
change the dates. IT you 1look at the
allegations and the undercover investigation
or surveillance of my client™s property, that
all occurred In August of this year.

One, 1n September, notwithstanding
this undercover operation, DCRA i1ssued them a
new C of O for a restaurant use.

It 1s also Important to note that
in August, when these undercover
Investigations were occurring, i1t was before
the students at Georgetown University returned
and my client will be the first to tell you
that his operations and his activity and the
sales are very much different when the
students are there and when they are not.

So at every stage the i1nvestigation
i1Is flawed, both 1In concept, In operation and
makes some very broad allegations about, you
know, 1t"s a carry out. It"s a delivery
place. Never once asked my client for any
information before the first Notice to Revoke.
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Issued the second Notice to Revoke
before we were ever able to meet. In fact,
the facts are such as | have provided and will
provide to the Board. And 1 would like to
provide into the record the sales figures and
the menus. And | guess you can take judicial
notice or | can put them In the record that
for dining iIn operations, he 1s using real
plates and real silverware.

We have photographs to show that.
And what I would like to do i1s I would like to
submit this to the Board, because 1 think it
has to do with —-

CHAIRMAN LOUD: Yes. Thank you. 1
think we can probably take judicial notice of
the actual utensils. So those would be good
to have. But 1"m not certain about the plates
and silverware.

COMMISSIONER TURNBULL: Mr. Brown,
you make reference to DCRA"s undercover
operations. What are you referring to?

MR. BROWN: Well, 1f you read in
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their letter going back to the first -- and
the letters are almost identical, but the
November 2" Notice to Revoke says 'On August
15, 2009, a DCRA 1iInvestigator conducted an
undercover surveillance at the property and
noted numerous individuals picked up Tfood
orders and delivery people took food orders
out, but no patrons consumed food orders on-
site."

One, August 15", by my records,
the students weren"t there. But August 15%
was, hold on here, 1 have this here, a
Saturday and there 1s no reference -- you
know, was he there for 5 minutes or 10
minutes? I mean, my client"s operations (o
from 11:00 i1n the morning until, Sunday
through Thursday, 1:30 -- 2:30 1n the morning.

And so for a gentleman from DCRA to
come out, one, 1It's a slow season, the
students aren"t there and, two, at some
unknown time and take a brief snapshot of his
operations, you know, 1 saw somebody carry
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out. I saw a delivery drop. Nobody ate
there.

I mean, that"s, on 1ts face, pretty
weak and suspect. And in fact, the evidence I
provided to you shows over a three day period,
and those are the fTirst 1 have available to
me, an actual Dbreakdown of the sales
transactions, which shows that -- and |
believe 1t i1s 50 plus percent is dine-in and
then lesser subordinate amounts for delivery
and carry out.

So every way you Jlook at the
evidence that 1"m providing, without having to
go very far, | think you, one, become suspect
about the validity of DCRA"s allegations and
the fact that they were made In a less than
professional manner.

And two, jJust on the evidence that
I am able to provide and testimony of my
client, there 1i1s an officer from the
Metropolitan Police Department who this 1s his
beat and he can attest to the operations and
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the nature of those operations and also the
good order and discipline of my client and his
patrons as opposed to other evidence you will
see iIn this area.

You have got a square Dblock,
Potomac to Prospect and then back to Wisconsin
and around to M Street, which iIs a commercial
area, C-2-A all of 11t zoned, TfTull of
restaurants, full of activity. Quite frankly,
in the evening, fTull of students. We have
some of those here who are customers who are
willing to testify to the nature of their use
of the facility for eating iIn.

So as far as | think you want to
get iInto 1t tonight, 1 think 1t 1s pretty
clear that my client can really undermine the
nature of the allegations and also
affirmatively prove that his operations are,
in fact, a restaurant and not Tfast food
restaurant, a carry out, a delivery fTacility,
and more than meets the burden.

What 1 would like to do 1s attempt
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to walk you through. My apologies. It 1
could, just walk you through. Customers
sitting at tables, this Is upstairs. You can
see through the window that i1t Is dark out.
You can also see, i1f you look closely, they
are eating off the plates that | have 1In front
of you.

Here you have got another person
eating 1i1n daylight. The people standing
outside, as you will see later on, i1t"s the
line for the Cupcake Factory next door, which
IS quite a local attraction.

Again, walking you through patrons
sitting, second floor, second Tfloor, Tirst
floor and you can see close up, they are
eating. And 1t"s not just pizza, but the full
range of menu 1i1tems off of nondisposable
plates and real silverware.

You will see on the next page the
line for the Cupcake Factory which 1s right
next door. This Is -- 1s that Potomac Street?

MS. MADDOX-LEVINE: Yes.
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MR. BROWN: That"s -- no, that"s
Prospect Street. Another pizza restaurant
opened and this is -- this picture was taken

after my client closed at 3:30, so Tuscany is
open until 4:00.

This is the Subway right down the
street at Potomac and M Street. It"s open
until 4:00 a.m. This i1s Pigeon No. 1, again,
opened after my client closed. Cupcake --

COMMISSIONER TURNBULL: And where
Is that located?

MR. BROWN: O Street, right around
the corner.

COMMISSIONER TURNBULL: Okay.

MR. BROWN: Cupcake Factory, this
IS Quick Pita right across the street, again,
open until 4:00 a.m. In the morning. This
picture was taken after my client had closed.

Potomac Street right across the way after my
client had closed. Domino®"s around the corner
on Prospect Street a very large pizza delivery
operation with some seats in, again, after my
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client had closed.

We also have Officer Culp here who
I would Ilike him to testify about what he
witnesses, since he patrols this area, which
goes to one, the likelthood of success, goes
to the type of operation my client 1s running
and also very i1mportant as to issues of will
there be any harm to the public by granting
the stay.

In fact, my client goes to
extraordinary lengths, both hiring security
and policing the area, to be a good operator.

He"s not, quite frankly, responsible or nor
should be blamed for what 1i1s a very busy
commercial section of Georgetown.

Garbage on the street, not my
clients. This 1s the infamous line for the
Cupcake Factory, which blocks entrance to his
establishment. The cupcakes are, obviously,
very big. More cupcake lines. Trash which 1s
not his, trash which is not his, trash which
i1Is clearly not his, i1t"s a Domino®"s Pizza box.
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And his patrons aren"t allowed to eat
Domino®"s Pizza.

CHAIRMAN LOUD: Generally, Mr.
Brown, not to speed you up at all, but you are
making the point that you are showing that a
10 day stay would not create harm to opposing
parties, because some of the garbage that
opposing parties are seeing 1S not your®s
anyway. Is that --

MR. BROWN: Well, just that --

CHAIRMAN LOUD: -- sort of pigeon
holing what you are saying iInto the test for
TRO?

MR. BROWN: Yes, roughly. And but
that there 1s no -- there i1Is a public interest
as well to allowing somebody who has been
repeatedly approved by the city and has a good
business to continue to operate, particularly
In the context where, as we can establish, my
client 1s running a good business. You know,
a responsible business.

He spends extra money for security.
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He 1s trying every way he can to Dbe
responsible, but he may, i1In fact, be one of
the few who 1s trying to be responsible 1in
this area, In an area that is very busy. And
the residents, obviously, are concerned about
activities here.

But, one, they are not his and,
two, this street and Prospect and M and
Wisconsin are not going to 1i1mprove 1f you
destroy my client®"s business and close him
down. There is no benefit to that and there
Is a benefit to allowing people to maintain
thelr businesses.

The harm to my client, as | put in
my brief, this is a death penalty for him.
DCRA has made clear that they are going to
revoke his C of 0. And you know, the February
hearing and the last appeal order took 13.5
months to issue. The one before that took
15.5 months to issue.

So a business that operates every
day, 1i1s <closed not just from now until
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February 9" but beyond that, as these things
take a long time, he will never reopen his
doors. And I think we have made the point
that there 1s i1rreparable harm.

What 1 would like to do, and 1
think 1t 1s important for the Board and also
for DCRA to hear this, Officer Culp, could 1
ask him to come up and be sworn?

CHAIRMAN LOUD: Can you proffer how
his testimony, and | think we can decide once
you proffer, will advance the TRO case you are
making? And which of the prongs his testimony
would go to.

MR. BROWN: Well, 1 think 1t goes
to likelihood of success, because he can
testify to the type of operations going on,
that there are, 1n fact, people eating In and
particularly those numbers apparently increase
the later i1t gets.

He also can testify that my
client™s activities running a clean operation
and that this i1s not a source of problems,
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that allowing him to stay open under the stay
will not harm the opposing parties. And two,
you know, a good businessman running a safe
place 1s good for Georgetown and the public
interest.

But Officer Culp looks at the world
perhaps differently than zoning attorneys, SO
I would like to let him speak.

MRS. BOLLING: Chairman Loud, the
District would oppose i1t, because i1t iIs our
understanding from the officer"s supervisor,
he 1s not here i1n his official capacity and
does not speak fTor the Metropolitan Police
Department.

So to offer his testimony as an
officer, we believe, 1s not appropriate.

CHAIRMAN LOUD: Yes.

MRS. BOLLING: As a citizen,
perhaps, but not as an officer iIn his official
capacity i1n his being.

CHAIRMAN LOUD: Okay.

MR. BROWN: [I"m more than happy to
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have Officer Culp testify as a citizen who
just happens to walk the beat out there at
night. You can call 1t whatever you want. |1
think his testimony i1s important.

And particularly, 1 think to put
the Board at ease as part of the test that
allowing this operation to stay open is not
creating some sort of public nuisance or
public harm. And there has been an awful lot
of finger pointing iIn that effect. And |
think that"s critical to your decision making.

CHAIRMAN LOUD: Well, 1 think that
Mrs. Bolling raises a good point about, you
know, the perception is with his color of
authority that his testimony has some sort of
added significance and value, because he i1s a
police officer. And so since he does not
represent the badge here at this afternoon®s
proceeding, he becomes someone who -- because
of his shift, you"re saying, he was able to
observe patrons sitting down In the restaurant
and has personal knowledge about that?
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MR. BROWN: I mean, this 1iIs his
beat.

CHAIRMAN LOUD: This 1s his beat,
okay.

MR. BROWN: He works the night
shift. And you know, he i1s an educated public
citizen.

CHAIRMAN LOUD: So how long has he
had this shift?

MR. BROWN: 20 years.

CHAIRMAN LOUD: All right. So kind
of weighing that against the one week 1iIn
August that the DCRA conducted their
investigation, you"re saying this gentleman
has some TfTamiliarity with the restaurant
certainly that predates just the TfTive day
period and that might be relevant to seeing
customers there sitting down and eating.

And 1"m not seeing, | don"t know
about the other Board Members, the relevance
of his testimony to the other three prongs
though.
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MR. BROWN: Well, 1 think 1t 1s
critical to the no harm to opposing parties.
Clearly, there are people out there, including
DCRA, who believe that my client"s continued
operation 1is a public welfare and safety
threat. And 1 think Officer Culp®s testimony
can put 1t in a context where you can make
that judgment that we are not risking short-
term any harm to the public or the specific
neighbors by allowing the operations to
continue.

And 1 think that"s one of the more
difficult prongs that you have to deal with is
weighing the two iInterests.

CHAIRMAN LOUD: But we sort of
begin this, i1f we, you know, accept the
proffer, 1 think we begin i1t with the 1idea
that he 1s not offering his testimony as a
policeman and so he 1s John Q citizen giving
an opinion on whether or not this i1s or is not
harmful to the opposing parties, which, 1iIn

this case, would be the opposing parties.
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The opposing parties are the ZA,
the Government and the ANC. And so 1 mean,
they are, obviously, going to speak to that
element themselves.

MR. BROWN: But John Q public who
iIs there 8 hours at a time on a regular basis
and, quite frankly, doesn®"t have an agenda and
so his testimony given his long experience,
you know, the same as he Jlived 1iIn the
neighborhood for 20 years.

He has lived i1n this neighborhood
or worked i1n this neighborhood 8 hours what
four or five days a week for 20 years. He is
an awfully good observer about the situation,
better than others.

CHAIRMAN LOUD: Okay . I"m Tfine
with that. 1711 see if Board Members have any
questions about that. Again, 1t would be on
the two 1ssues, substantial Ilikelihood of
success on the merits specifically, personal
observations regarding sit down customers 1in

the restaurant. And then just as a layperson
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who 1s very fTamiliar with this area lay
opinions about or lay observations about
harmful Impacts to the public.

As you know, laypersons can"t give
opinions, but observations, 1 think, they can
share. Okay . Okay . Mrs. Levine or Mrs.
Bolling, did you have anything further on that
before we Invite --

MS. MADDOX-LEVINE: Yes. Thank
you, Chairman Loud. The District would oppose
any testimony to be offered by the officer, at
this point. As represented earlier by Ms.
Schubert, Mr. Starrels and several others that
are here and were willing to offer their
testimony on the same relevant issues, they
were told that they were not parties to this
and it would be premature, at this point, for
them to offer testimony that i1s relevant.

So 1f the officer 1i1s allowed to
provide testimony about his 8 hours that he 1is
there observing, then certainly i1t would be
even more so relevant for neighbors who live
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directly across the street from the facility
or those who have observed on more than an 8
hour duration of time to also offer their
testimony.

So on that basis, the District
would oppose the officer being questioned.
And In the alternative, would request that the
neighbors and others who wish to be heard on
the matter would also be heard.

MR. BROWN: Mr. Loud, I mean, the
distinction we made from the very beginning is
that we have limited this proceeding to the
parties. And on behalf of my client, who is
the appellant, a party, 1"m trying to offer
critical testimony.

And, one, I find 1t hard to believe
that DCRA wouldn®"t allow a fellow Government
official to testify about what he sees. I
mean, you know, 1is this about the ZA being
right or i1s this about putting the facts out
there?

And, two, the burden i1s on me. And
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I need to be able to put forth the evidence
that i1s relevant. And I can"t do that without
people like Officer Culp.

MS. MADDOX-LEVINE: And with all
due respect, 1t"s the Government®"s position
that this, In fact, is about not having a
full-blown hearing, at this point, but staying
on point regarding the four prongs of the test
for the stay.

And 1f opposing counsel i1s allowed
to present his full appellate argument at this
point, then we think it"s only fair that the
District be allowed to call i1ts witnesses as
well.

CHAIRMAN LOUD: I would like to ask

COMMISSIONER TURNBULL: Ms. Levine,
I thought we --

CHAIRMAN LOUD: I"m sorry, Mr.
Turnbull. Go ahead.

COMMISSIONER TURNBULL: Yes. 1
thought we had mentioned earlier, 1 thought,
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that you could bring Ms. Schubert or Mr.
Starrels as a witness.

MS. MADDOX-LEVINE: well, |
understand that that may be an option if the
officer is going to called. I thought, and
correct me 1f 1"m wrong, please, that Chairman
Loud requested that counsel proffer what the
officer was going to say.

And, you know, 1If we were going to
do that to avoid a lengthy offer of testimony,
then, you know, so be it. But if you are now
going to delve into, you know, what did you
observe on this date, really the merits of the
appeal, then 1 think 1t would be appropriate
then that the District be allowed to call
those who actually have more i1nformation than
the officer does.

CHAIRMAN LOUD: 1 would like to ask
both of you to help us not make this a
battlefield over every single 1issue that
surfaces.

At the beginning, 1 think, I didn"t
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say that Mrs. Schubert could not testify. I
said that she could not have iIntervenor status
and participate as an intervenor.

I think Mr. Turnbull i1s right. We
did say specifically that you could call Mr.
Starrels, 1 think, and Ms. Schubert if, 1in
fact, you wanted to do that.

All 1 see the appellant saying is
that he would like to bring forth this
witness. | think one issue, | think, is kind
of important to him, that he doesn"t have any
other evidence on, and that"s no harm to
opposing parties.

I think it i1s going to be clear
that the Zoning Administrator has some
significant evidence on that. 1 don"t know if
that"s the point on which you would be calling
Mr. Starrels. Okay. It 1s?

So then for him to call this
gentleman on that very issue, | don"t see how
it prolongs this or drags this out. I mean,
It"s a very limited voir dire just to get that
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on the record. 1 think there is plenty on the
record for the purposes of a TRO here on the
substantial likelthood of success on the
merits.

And 1 don"t know if we necessarily
want to get into a lot of that with this
particular witness. But I just don"t see
where a limited specific voir dire on that
particular element really drags this thing out
or invites additional witnhesses to testify on
the part of the ZA, because you are already
bringing forward a witness anyway, right?

MS. MADDOX-LEVINE: That"s correct.

CHAIRMAN LOUD: So unless | hear
differently from Board Members right now, |
think an opportunity for a limited, and you
can, of course, cross, voir dire of this
witness on the no harm to opposing parties
element, 1 think, would be very appropriate.

And just 1f there 1s some very
brief remarks he wants to make on having
observed persons eating In a sit down
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capacity, that"s fine. And 1 think we will be
able to evaluate and weight 1t and place it
appropriately. And 1 would give 1t more
welght than 1t i1s entitled to.

MS. BAILEY: Mr. Charrman?

CHAIRMAN LOUD: We are encouraging
to be really brief In the direct of this
witness. Sorry, Ms. Bailey.

MS. BAILEY: Mr. Chairman, 1 just
wanted to swear the witness in.

MR. BROWN: Should we swear anybody
else who 1s going to --

CHAIRMAN LOUD: There 1i1s only one
other witness, 1 believe, who will be called
and that"s going to be by --

MR. BROWN: My client?

CHAIRMAN LOUD: Okay. Why don"t we
do this, we"ll just swear In Mr. Starrels,
your client.

MR. BROWN: Mr. Bello who is my
expert witness.

CHAIRMAN LOUD: On what? What are
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you --

MR. BROWN: Well --

CHAIRMAN LOUD: This i1s a limited
TRO. This i1s not a full-blown hearing.

MR. BROWN: -- Mr. Loud --

CHAIRMAN LOUD: Which of these
elements requires expert opinion?

MR. BROWN: Likelihood of success.

CHAIRMAN LOUD: You have provided
significant evidence regarding the breakdown
or sit down versus carry out versus
deliveries. You have provided significant
evidence on the conduct of the iInvestigation,
the duration of the i1nvestigation was Tive
days, gaps i1n the record regarding how long
the i1nvestigators were there.

To me, to suggest that an expert
would have an opinion on whether your client
will prevail for a TRO hearing, 1"m not
certain where 1t fits in.

MR. BROWN: Because Mr. Bello, as
you are aware, he was the Zoning
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Administrator. He can take the i1nformation
that we have provided and give his expert
opinion about application of the standards to
reach a conclusion. And 1 think that"s vital,
at this point, because particularly on a more
limited basis that we are dealing with here,
we need somebody who can take the evidence and
synthesize 1t iInto a conclusion, an expert
conclusion.

It°s not wunheard of iIn a TRO
situation to have an expert witness for a very
limited purpose. And 1 think 1t would be
appropriate and brief and mercifully brief.

MRS. BOLLING: We oppose.

CHAIRMAN LOUD: Yes. Again, [I™m
not seeing any need for that evidence to
inform, at least, this one Board Member®s
perspective on whether or not the TRO elements
have been made.

I don"t want to speak for my
colleagues here, but | think given the
direction of the evidence to this point and
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what 1i1s reflected i1n the record, for our
limited purposes of this emergency hearing, a
hearing iIn the nature of an i1mmediate
emergency, | don"t see the value of opening it
up for expert testimony.

MR. BROWN: Can I? And the Notice
to Revoke, whether the first or the second, is
providing very much expert testimony by the
Zoning Administrator. He has taken whatever
information, however limited 1t was, and
reached -- taken all that information and
reached a conclusion that my client 1is
operating not as a restaurant, but as a fast
food restaurant.

So he 1In effect has given his
expert opinion. I"m severely handicapped at
this stage, given my burden not to be able to
do the same thing. So that"s what 1"m asking
to be able to do.

CHAIRMAN LOUD: But specifically,
how are you handicapped? You have made the
argument that you don"t think the ZA has
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authority. I mean, 1s that how you are
handicapped, that your witness can testify
specifically to validate the argument that you
have made? | don"t understand.

MR.  BROWN: He can certainly
testify to that. But the 1mportance of Mr.
Bello"s testimony i1s somebody who is standing
In contrast to Mr. LeGrant, who he has seen
evidence most of which he hasn"t disclosed to
us and made a conclusion based on the Zoning
Regulations.

And Mr. LeGrant I don"t think he 1is
here to testify, but he certainly has made
clear his opinion. And all I"m asking for is
the same opportunity to have my Zoning
Administrator provide his conclusions, because
you are Taced with a Iletter which, 1In the
absence of a full-blown hearing, you have got
to accept on face value.

And I"m just asking to be able to
respond to that 1n the same fashion, which is
in a conclusion. You know, there i1s X, Y and
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Z pieces of information and a result of that
information as an expert, former Zoning
Administrator, | conclude differently.

CHAIRMAN LOUD: And just to help me
out, specifically, what would his expert
opinion be? Not the conclusion, but the
recital of the facts leading to the
conclusion?

MR. BROWN: Well, that looking at
the pictures and the evidence, the plates, the
sales figures, the menus, having been to the
site as opposed to recounting other people
having been to the site, he can testify his
conclusion that 11t 1i1s not a fast food
restaurant. That it 1s -- In fact, meets the
standard for which 1t was permitted as a
restaurant.

Which 1s 1t"s the complete flipside
of Mr. LeGrant and 1 should have the
opportunity to counter that.

VICE CHAIRMAN DETTMAN: Mr .
Chairman, I"m sorry, | need to interrupt here,
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because this sounds like we are getting way
too far Into the merits here. 1 mean, this is
a very limited scope and the Tfirst prong of
the test 1i1s that, Mr. Brown, you need to
demonstrate to the Board that you have a high
likelihood of prevailing on the merits.

It doesn"t necessarily mean we need
to get Into the merits, which sounds like that
i1Is what Mr. Bello i1s going to do. It sounds
like Mr. LeGrant in February when we get to
the hearing, i1f there is a hearing, he will
put on his case. He will go through his
determination and come up with his conclusion.

Mr. Bello will be there to refute that.

But 1t seems to me that given the
limited focus of this TRO and unless | have
misunderstood, we are going to have this very
limited thing we have going on here. And then
we are going to schedule something that"s a
little bit more full-blown. And then we are
going to have the hearing.

This 1s getting a little bit long
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and drawn out. I think that for purposes of
this four prong test, to me, | would think
that 1t would be Mr. Brown only demonstrating
to the Board the case that he 1intends on
putting on, a little bit of the merits that he
intends on demonstrating at the hearing 1n
order to give the Board a flavor of the merits
and whether or not he might have a likelihood
of prevailing.

So with respect to the appellant
and the other witnesses that Mr. Brown intends
on calling, I really don"t even see a need for
that.

MEMBER  MOLDENHAUER: well, Mr.
Dettman, 1 would agree with you on the fact
that 1 don"t think that there i1s any need to
have an expert testimony, at this point.

From what I have heard from Mr.
Brown, he 1s going to evaluate all of the
facts we have just been presented with. And I
think we are more than capable of evaluating
those facts and making a determination as to
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whether or not there 1is the Ilikelihood of
success in the merits.

This 1s not an expert time frame
where we are going to be hearing different
opinions. | think that there i1s potential for
testimony by fact witnesses to go to the
element of 1irreparable harm and maybe fact
witnesses that go to 1issues of, you know,
injury to opposition of other parties or
injury to the public good.

But other than that which is just
purely factually based, which, you know, I
don*t think that there i1s any need for an
expert.

COMMISSIONER TURNBULL: Mr. Chair,
I would concur with that.

CHAIRMAN LOUD: Thank you. And
since 1 can"t say it better, then 1711 just
adopt what Mrs. Moldenhauer has said. 1 think
we can draw all of those inferences ourselves
from the draftings of evidence that have
already been or will be placed 1n the record.
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I don"t think that we need an
expert, at this point, to help us with that
conclusion. But 1 do think that very briefly,
the officer that we talked about, and the one
witness, and then Mr. Starrels, 1 believe, for
the Zoning Administrator, and | do agree with
Mr. Dettman, that |1 don"t see -- again,
depending on the proffer regarding irreparable
harm, 1 think we get a sense of that from what
you have been able to represent, Mr. Brown.

And you may want to go into that a
little bit further. | know you have conferred
with your client. And i1t"s only 1If 1t becomes
necessary to have real live testimony on that,
that we would go into it in the TRO phase. |
think we can evaluate and draw some iInferences
from what 1s already a part of the record, as
typically happens i1n a TRO application.

So with that said, can we move
forward? And | believe you were going to call
your witness who had some information on, 1
believe, the third prong of the TRO test.
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MR. BROWN: Yes, Officer Culp.

CHAIRMAN LOUD: Yes.

MR. BROWN: He jJust needs to be
sworn and whoever else i1s going to be sworn.

MS.  BAILEY: Sir, would vyou,
please, stand? And would you, please, raise
your right hand?

(Whereupon, the witnhesses were
sworn.)

VOIR DIRE OF OFFICER CULP

MR. BROWN: Officer Culp, 1T you
could 1i1dentify vyourself and explain your
background and history with this area and why
and when you are there and the basis for your
observation?

OFFICER CULP: My name is James
Culp. [I"ve been working in this area for the
last 20 years. I work the midnight shift,
which 1s from 22:30 to 07:00, and that"s siXx
days a week.

MR. BROWN: 20 years?

OFFICER CULP: That"s correct, 20
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years.

MR. BROWN: That"s me. And i1f you

could describe Potomac Street in the vicinity?
And, you know, you"re aware of Philly Pizza
and Quick Pita and the other restaurants up

on --

CHAIRMAN LOUD: Mr. Brown, we can
sort of do this one breath at a time or just
really getting to the <crux of how his
testimony i1s relevant to the TRO. I think
we"ve got a sense he has been there 20 years.

This applicant hasn"t been there 20 years, so
that"s not even relevant.

We"re talking about the period of
time that this witness may have observed sit
down dine-in customers and his, as a
layperson, observations regarding whether
there would be some harm to opposing parties,
namely the Government or the surrounding
community as represented by the ANC.

And then we can sort of, you know,
fill in the other pieces iIn our mind. But
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just sort of getting him directly to the
ISsue.

And again, 1f there is a subsequent
-- there will be a subsequent hearing,
obviously, one way or the other, he will have
the opportunity to go into a lot more detail
on these.

MR. BROWN: Right. Okay. And 1
will let you describe what you observe about
Philly Pizza and Grill.

OFFICER CULP: In reference to
business hours?

MR. BROWN: Business hours. When
you are on from midnight to 7:30 1in the
morning or 10:30 until 7:30 in the morning,
what do you see when you walk by or go by
Philly Pizza?

OFFICER CULP: I noticed that the
business seems to pick up after the bars close
in the Georgetown area. It 1s a good
business, a restaurant and carry out. As far
as the students, as | stated, they come in
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from bars, so most of them are extremely
intoxicated and loud and that"s where 1 come
in.

MR. BROWN: And at Philly Pizza,
what do you observe? Does the establishment
have 1ts own security?

OFFICER CULP: Yes, they do. Just
recently they have, 1 guess, what they call
their security to keep people off of
neighbor"s fronts and porches, try to Kkeep
them moving, but most of the students don"t
really pay attention to them until they see an
authority figure, whether i1t"s myself or a
partner.

MR. BROWN: And out front of Philly
Pizza, do they police the customers and trash?

OFFICER CULP: That"s correct.
That"s something 1 have never seen done before
iIs they actually after they close, they go
around the whole block and clean up trash or
whatever that is left on the street.

You know, | have seen an
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improvement i1n that and 1 have also seen
people trying to sabotage that, since I1"ve
been there.

MR. BROWN: When you say sabotage
iIt, what do you mean?

OFFICER CULP: well, they would
take after hours, after the streets have been
cleaned, someone will come back out and throw
trash back on the street.

MR. BROWN: Somebody other than
Philly Pizza?

OFFICER CULP: Correct.

MR. BROWN: Philly Pizza then has
been there for a relatively brief period of
time, but, In your view, they have been a
responsible business?

OFFICER CULP: Yes, sir, at that
location, yes, sir.

MR. BROWN: And can you see in the
short period of time for a temporary stay that
there would be any harm to the neighborhood
for Philly Pizza staying open for 10 days or
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longer for this temporary stay?

OFFICER CULP: See, I can"t foresee
the future, but I can"t see any harm. No,
sir, as long as myself and my partners do what
we do.

MR. BROWN: All right. IT the
Board has any questions, 1 don"t want to
belabor.

CHAIRMAN LOUD: Board Members have
any questions fTor Officer Culpepper? Mrs.
Levine or Mrs. Bolling?

CROSS EXAMINATION

MS. MADDOX-LEVINE: Thank vyou,
Chairman Loud. Officer, you testified that
you have observed restaurant and carry out
operations at this location?

OFFICER CULP: Yes, ma"am.

MS. MADDOX-LEVINE: Okay. And you
testified that the students are extremely
intoxicated and loud on your watch. Is that
correct?

OFFICER CULP: Like 1 said, after
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the bars close between 2:00 and 4:00 in the
morning 1s when the -- is when this actually
picks up all over the Georgetown area due to
the fact that i1t i1s a college area. And like
I said, once the bars close, you know, the
students either are walking back to campus or
wherever and Potomac Street, Prospect Street
and from the 12 to 600 Block of Wisconsin
Avenue are open for business and the students
walk 1n and purchase items before they, |1
guess, go back to their dorms.

MS. MADDOX-LEVINE: Okay . And
drawing your attention back to Potomac Avenue,
Officer, you stated that the students or |1
don"t know i1f the word you used was unruly,
but they are hard to get to move along. Is
that correct?

OFFICER CULP: With the -- at one
point, yes, ma“"am. But just as |1 stated,
recently with the new security and me speaking
with my supervisors, we came up with a plan.
And as long as we can keep them moving, there
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IS nothing much you can do about the noise.
Like 1 said, we can keep them moving, because
It 1s a college town.

MS. MADDOX-LEVINE: Okay. And you
testified that you have seen people dumping
trash, Philly Pizza"s trash that were not
Philly Pizza employees?

OFFICER CULP: That"s correct.

MS. MADDOX-LEVINE: Okay. And did
you cite these people for littering or any
other infraction, at that time?

OFFICER CULP: No, 1 did not cite
them. I asked them to pick i1t up. And you
know, 1 try to be fair and sensible about
things. And i1t"s 4:00 in the morning, 1 just
have them clean the street up. And you know,
1T he ever tried it again, that he would be
placed under arrest fTor placing trash in
public space.

MS. MADDOX-LEVINE: Okay. So it"s
your testimony that any trash that you observe
during your 8 hour midnight shift, which
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included the -- 1 think you said i1t was until
4:00 that they were open, that you asked
whoever was responsible to pick i1t up. Is
that right?

OFFICER CULP: That"s correct. If
I see them throw trash out Into the street,
yes, ma"am. But since we have -- since Philly
has put up larger trash cans iIn the area,
which are full, like 1 said, Friday through
Saturday nights, they are extremely full. And
like 1 said, 1 have never seen anyone iIn my 20
years time do this, go up and down the, you
know, whole block and clean the whole block.

MS. MADDOX-LEVINE: Okay. And what
businesses abut Philly Pizza on either side?

OFFICER CULP: There 1s Quick Pita.
There 1s Booeymonger on Prospect. There 1s
Domino"s on Prospect. There 1s Tuscany on
Prospect.

MS. MADDOX-LEVINE: I think my
question was which businesses are right next
door on either side of Philly Pizza?
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OFFICER CULP: On either side of
Philly Pizza would be Georgetown Cupcake and
on that corner would be, 1 forget the name of
the sandwich shop.

MR. BROWN: Subway?

OFFICER CULP: Subway, that"s
correct, on that corner. There i1s nothing, if
you"re looking north, to the left of them.

MS. MADDOX-LEVINE: Okay . And to
your knowledge, does either the Cupcake
establishment or Subway have a security guard

patrolling 1i1ts establishment after the bars

close?

OFFICER CULP: No, ma®"am.

MS.  MADDOX-LEVINE: No further
questions.

CHAIRMAN LOUD: Thank you.

COMMISSIONER TURNBULL: Mr. Chair,
I would like to ask just a question. You

mentioned the two restaurants on either side.
with all these students coming 1iIn after
drinking and the bars have closed, do you see
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them fTairly well-distributed amongst all the
establishments or are they heading to Subway?

I can"t 1magine a lot of people
wanting cupcakes after drinking a lot of beer
and wine, but 1 don"t know, maybe. Maybe
that"s a —-

OFFICER CULP: They actually hit
the food establishments. As you stated, the
Subway and all the pizza shops and Quick Pita.

But 1t seems as though Philly Pizza because
they came on that block with pizza, that"s
what the kids wanted.

Before he was on 34" Street, it
was the same way. And I patrol that area
also. So they just followed him down to that
block. And 1 think the newspapers and
Georgetown Campus papers had a lot to do with
the business.

COMMISSIONER TURNBULL: So a lot of
student do to go Philly Pizza then?

OFFICER CULP: Yes, sir, because
they are known for the -- they had a big
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write-up 1In the Washington Post in their Style

and Food Section i1n reference to, how did they
put i1t, the Ranch dressing i1s what Georgetown
students are known for on theilr pizza.

So right after that, when I read it
that Sunday, | knew that next weekend 1t was
going to be a run in Georgetown, because like
I said, the write-up In the paper and then it
went to the Georgetown area and then the City
Lights and now all of a sudden 1its a
Georgetown thing to come to Phillys after a
night of drinking and get your pizza and ranch
dressing. It"s a Georgetown thing now.

COMMISSIONER TURNBULL: Yes. Thank
you .

MEMBER MOLDENHAUER: So 1 just have
one question Tfor you. In your personal
observations, do you see that Philly Pizza is
pulling more, 1 guess, noise or disturbance of
their clientele post-bar hours or, 1 guess, In
comparison to other establishments i1In that
area? Does 1t create more noise?
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OFFICER CULP: Well, 1 mean, any
time you have these students lined up outside,
yes, ma*am. | can honestly say yes. But once
they see me, they seem to calm down. But
since they have been there and the place
across the street, 1t was the same to me, you
know, In reference to calls for service.

MEMBER MOLDENHAUER: So you Teel
that the number of calls or your observations
of that area have been about the same prior to
Philly Pizza opening up, because of Quick
Pita? I"m just trying to make sure |1
understand what you are saying.

OFFICER CULP: Can you repeat that?

MEMBER MOLDENHAUER: I jJust am
trying to find out i1f Philly Pizza 1s on its
own creating a lot of noise and disturbances
or 1f 1t 1s a combination of all of the other
places that you have been testifying to about
quick pita and the others?

OFFICER CULP: Actually, like 1
said, yes, i1t would be a combination of both.
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But like 1 said, once they see me, they seem
to calm down. As long as I, like | said, try
to keep traffic flowing, that"s in reference
to pedestrian and vehicular traffic i1In that
area as long as you keep 1t moving.

MEMBER MOLDENHAUER: All right.
Thank you.

CHAIRMAN LOUD: Thank you, Mrs.
Moldenhauer. Yes, sir, Mr. Brown?

MR. BROWN: I*11 just follow-up.
Philly Pizza closes earlier than some of the
other restaurants. Is that right?

OFFICER CULP: That"s correct.

MR.  BROWN: And so that the
activities occur -- after Philly Pizza closes,
the activities continue to occur 1iIn the
neighborhood?

OFFICER CULP: That"s correct.

MR. BROWN: And 1f Philly Pizza
were to be shut down, would there be any
positive benefit to the community? Would it
change? Would the students stop coming?
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Would the students stop leaving the bars?

OFFICER CULP: Honestly, 1 can say
no. In the 20 year time 1 have been there,
they just go someplace else. And like 1 said,
that block there i1s the only area where they
can actually get food after the bars close on
Friday and Saturday nights. It"s only just
that one block area, except for Tfurther up
Wisconsin Avenue, which i1s a larger restaurant
that stays open until 4:00.

But down in the Georgetown area and
on their way back to their dorms or apartments
or whatever, that one block area is the only
spot. So if i1t were to close, then they would
go across the street to Quick Pita, which is
where they go anyway, Domino®"s, Tuscany,
Booeymonger .

Like 1 said, to me 1t hasn"t been a
big influx and calls for service. Maybe the
first week they opened and then after that it
went back down. I don"t know 1If i1t was the
same -- you know, 1 don®"t know what the calls
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were for in reference to the disorderlies, but
they seemed to go down after a few days time.

MS. MADDOX-LEVINE: IT I might ask
just two follow-up questions?

Officer, you testified that there
IS a security guard that Philly Pizza has
hired. Is that correct?

OFFICER CULP: That"s correct.

MS. MADDOX-LEVINE: And even iIn
addition to the security guard, your presence
IS needed to calm down the students who are
intoxicated. 1Is that correct?

OFFICER CULP: That"s correct.

MS. MADDOX-LEVINE: Okay . Last
question. You testified that after -- you
testified that there was an article iIn the
paper and after that article was placed, you
knew that there would be an 1iIncrease iIn
students at Philly Pizza. |Is that correct?

OFFICER CULP: That"s correct.

MS. MADDOX-LEVINE: Okay . No
further questions.
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CHAIRMAN LOUD: Thank you, counsel.

Mr. Brown, we turn back to you, | think, for,

I suppose, the wrap-up of your case before we
turn to the Zoning Administrator.

MR. BROWN: Well, yes, and thank
you .

CHAIRMAN LOUD: Thank you, Officer
Cullpepper. We appreciate your patience and
all you do for our community.

MR. BROWN: The only thing -- the
irreparable harm concept and you have heard it
from me, but 1t"s not my business, i1t"s not my
money and my livelihood. So 1f we could just
a second, I would like my client to say what
happens to him 1f the stay isn"t granted and
his business shuts down.

I mean, he 1Is not going to --

CHAIRMAN LOUD: You have painted a
very clear picture of doom and gloom regarding
that. I mean, again, this i1s not, clearly,
the February 2010 hearing. It"s not even the
preliminary injunction-type hearing.
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MR. BROWN: Irreparable harm -—-

CHAIRMAN LOUD: It"s just TRO.
What?

MR. BROWN: --— won"t matter 1in
February. 1 mean, from a hearing standpoint.

But 1f you are telling me that you have heard
what you need to hear, 1°11 —-

CHAIRMAN LOUD: Well, 1s he going
to add something i1n addition to the portrait
you sort of placed out there regarding a
business that"s going to be shut anywhere from
7 months to 25 months? There 1s no going
back.

MR. BROWN: Then 1 haven®"t done a
very good job of portraying it.

CHAIRMAN LOUD: Okay.

MR. BROWN: IT his doors close,
they will never reopen. He has bills. He has
got his entire life savings and then some in
this. His bills are close to $12,000 a month.

And the source fTor paying those bills 1is
operating his restaurant.
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IT his doors close, they will never
reopen. And the more than a quarter of a
million dollars he has invested In taking an
old beat up Georgetown little house and making
i1t sound and useful again will all be gone.

And you know, that"s -- 1 can"t
understate that enough without being
hysterical about 1t. The harm is irreparable
and immediate.

MEMBER MOLDENHAUER: I"m sorry, you
just testified that he actually took the
property and renovated it to turn it iInto a
commercial establishment? 1 thought he was a
renter?

MR. BROWN: Well, he --

MEMBER MOLDENHAUER: I just want to
make sure | understand the facts.

MR. BROWN: -- rents the building.

It was an office space previously. It 1s 1In
a Commercial Zone. And he got 1t back 1n
2008. He got a buirlding permit to convert the
office space to this restaurant facility.
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MEMBER MOLDENHAUER: Okay . So 1t
wasn"t the initial residence. It was an
office space that he then converted. So --

MR. BROWN: That"s correct.

MEMBER MOLDENHAUER: -- 1 just want
to make sure that we are not testifying that
he did something more than what he did.

MR. BROWN: No, no, no. 1 mean, 1t
was a commercial space and he just changed it
to a restaurant. And this i1s a C-2-A Zone,
commercial.

But that was very expensive and he
has got his life savings and borrowed money
and he can"t survive 1T he iIs not operating
it.

CHAIRMAN LOUD: Okay . So the
statement stands there would be the loss of
the initial $250,000 investment?

MR. BROWN: Yes.

CHAIRMAN LOUD: Okay . And about
$12,000 a month in expenses that he would have

no revenue to support, at this point. Would
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the expenses drop if he were not operating the

business?

MR. BROWN: Some of it.

CHAIRMAN LOUD: Are these --

MR. BROWN: I mean, his interest
expense, his loan expense. IT he is not

operating, his landlord is not going to let
him off the hook for the rent. You know, his
debt service. And quite frankly, 1f he i1s not
operating, he doesn®"t have a job himself. And
that"s how he earns a living to support his
family.

CHAIRMAN  LOUD: And is there
anything you wanted to add to that? Again,
not necessarily a witness yet, because | don"t
want to open this up for cross examination and
then redirect and then recross.

MR. BROWN: You know, i1f you take
It without being melodramatic, you take 1t
further, he has got more than a handful of
employees. They will be out of work. Some of
them are students, some of them are not.
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I mean, you have a domino effect.
Quite frankly, you have a vacant piece of
property that 1s not -- vacant property
anywhere is not a good thing. 1 mean, i1t is a
domino effect.

CHAIRMAN LOUD: But he is going to
lose his employees in the interval between
let"s say a TRO and a preliminary injunction.
He would lose employees and would not be able
to recapture employees?

MR. BROWN: Absolutely. These
people work to eat. And i1If they can"t work
here, they have got to go find some place else
to work even i1f i1t is for a brief period of
time. And 1f my client i1sn"t operating, he
can"t afford to continue to pay his personnel.
So, I mean --

CHAIRMAN LOUD: Okay. Let me just
turn to Board Members. Do Board Members
desire to hear directly from the appellant in
this matter, on this particular issue?

Okay . I don"t think there i1s a
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need to call him as a witness. And assuming
that you are either wrapping up or you have
wrapped wup, we can turn now to the
Government®s case.

MR. BROWN: I mean, 1 have gone
through and 1f you have any questions, but 1
think 1 have tried to lay 1t out as clearly as
possible. And 1 mean, really i1f you look at
kind of the weakness of how DCRA has
proceeded, the fact that they are not -- the
individual i1s not even authorized to do this.

CHAIRMAN LOUD: Yes.

MR. BROWN : And kind of
notwithstanding the undercover surveillance,
not a very thorough or professional or even
timely investigation. And yet, there i1s this
great rush to shut my client down.

Where the fact that 1 have shown
you is, you know, the bulk of his business is
dine-in. He does, in fact, have carry out and
he does, i1n fact, have delivery, but those are
clearly, you see by the numbers, subordinate
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to the dine-in function.

I mean, this 1i1s not a huge
restaurant. This 1s a 13 seat restaurant, so
we need to look at it iIn that context. And
similar to a lot of other restaurants in the
area, the pictures 1 think play an important
part of showing you that i1t looks like a
restaurant and i1t operates like a restaurant
with the plates and utensils.

And I think Officer Culp makes a
good point about how, unlike some of his
competitors, my client actually goes out of
his way to be responsible picking up garbage
In a broad area. So, In fact, the area might
be worse off without him. Certainly, there
won"t be any great harm for a short
continuance.

And the whole process really has to
be about being fair to him and others who go
through the process and get approved and get
reapproved and get approved again and then who

respond. And one of the things as part of
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this process, which has, quite frankly, scared
my client to death, i1s that he has become a
better citizen and also you will see over time
he tells me, and we are able to track i1t now,
that his business i1s becoming more dine-in and
that"s where he 1s trying to put some effort,
so that you will see the numbers go from where
they are now to higher.

He 1s not going to eliminate carry
out. He 1s not going to eliminate delivery.
But he certainly 1is focusing 1In on those
areas. With that, Board Members, you have
heard more than enough from me.

CHAIRMAN LOUD: Thank you.

MR. BROWN: Thank you.

CHAIRMAN LOUD: It has been very
helpful. And now, why don"t we turn to Mrs.
Bolling and Mrs. Levine?

MS. MADDOX-LEVINE: Thank vyou,
Chairman Loud. Just briefly | will address
the four prong test and then Ms. Bolling will
then do an examination of Mr. Starrels.
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CHAIRMAN LOUD: Thank you. Before
you start, let me jJust say for persons that
are iIn the audience for the Koo Yuen case,
which 1s one of the cases set for this
afternoon for hearing, we are not going to be
able to get to that case today. We are
clearly running behind schedule.

Not having anticipated that this
case that we are hearing now, which was set
initially for decision, 1t has now become a
full blown-hearing iIn some respects, so this
IS not the time. We are not going to call
your case up now, but we just want you to know
that we are not going to call your case for
today.

What we are going to do iIs we"re
going to go through the appropriate procedure
and continue 1t over to, i1t looks like,
December 1 has an opportunity 1iIn the
afternoon. And what we will do, counsel, 1is
at an appropriate time, we will take a brief
break from this case, so that we can call your
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case, continue your case and then we will come
right back into this case.

But we are not going to do i1t right
this second. So 1f you have some schedule
conflicts, you can tell us at that time.
Thank you, sir. All right. Sorry.

MS. MADDOX-LEVINE: Thank vyou,
Chairman Loud. Of course, the standards for a
Stay of Enforcement are the Ilikelithood of
success on the merits. Appellant has not
demonstrated that he is likely to prevail on
the merits. They are just simply statements
of fact as he sees them. However, Mr.
Starrels will be able to attest to certain
facts that better address this iIssue.

The second prong, of course, 1is
irreparable injury that will result if the
stay i1s denied. The injury complained of, at
this point, i1s the appellant®s loss of a fast
food business.

The Government i1s willing to
concede that there 1s some harm to the
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appellant, but in balancing his harm with the
other factors, the appellant 1i1s not harmed
substantially.

What he i1s precluded from doing is
operating a fast food establishment. But he
certainly i1s not precluded from operating a
restaurant, 1Tt he can demonstrate that that
iIs, In fact, what he will be doing.

The third prong i1s that no harm to
the opposing parties will result i1If the stay
IS granted. And that 1s certainly a big
assumption to make as DCRA has completed its
investigation, although it was termed
unprofessional, there were several days that
investigators went out, observed for a
significant amount of time, different
operations and we certainly would present that
evidence at an evidentiary hearing.

And moreover, DCRA  would be
immobilized 1f the appellant -- 1If a stay was
granted to enforce i1ts regulations. And so we
do feel that there would be harm 1If the stay
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IS granted.

Also, on that matter, the -- Mr.
Starrels would be able to testify as to, you
know, the harm that would be done to the
community, such as continuing [late night
noise, crowds, disruptive behavior, breach of
peace.

The final prong 1is the public
interest favors granting the stay and that®s
not the case i1In this matter. Actually, the
public 1interest, as you will hear from Mr.
Starrels® testimony, disfavors the stay.

And with that, 1 will turn it over
to Ms. Bolling.

VOIR DIRE OF MR. STARRELS

MRS. BOLLING: Good afternoon, Mr.
Starrels. Could you, please, state your name
for the record?

MR. STARRELS: Sure. My name 1is
Bill Starrels.

MRS. BOLLING: And where do you
reside, Mr. Starrels?
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MR. STARRELS: I reside at 1045
315" Street in Northwest, D.C.

MRS. BOLLING: And how Ilong have
you lived in the Georgetown area?

MR. STARRELS: 1 moved in December
1988.

MRS. BOLLING: What capacity do you
serve the community?

MR. STARRELS: My capacity is the
ANC Commissioner and || serve 2EO05, which
includes this area of Georgetown. | have been
a Commissioner fTor, approximately, nine years
now. 1 am also Vice Chair of the Commission.

I also Chair their ABC Committee.

MRS. BOLLING: And in your role as
a Chair of the ABC Committee, what does that
entail?

MR. STARRELS: What it entails i1s a
couple of different things. It 1s basically
interfacing with the CR license holders and
tavern license holders a lot of the
restaurants in Georgetown where we, you know,
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help negotiate their Ilicense renewals and
their voluntary agreements and then just being
out a lot of nights especially, you know,
Friday and Saturday nights, Saturday morning,
Sunday mornings often times well after
midnight, 2:00 1n the morning, 3:00 iIn the
morning.

MRS. BOLLING: Okay. And so as
your role as the Chair of the ABC Commission
or 1s i1t Committee? 1"m sorry.

MR. STARRELS: Committee.

MRS. BOLLING: Committee. You have
a lot of late nights in the area?

CHAIRMAN LOUD: I1"m sorry. 1|1 don"t
believe you are heard on the mike. Okay. [I™m
sorry, what was 1t?

MR. BROWN: I object. One, my
client doesn"t have a Hliquor license. He
doesn"t serve liquor. So we"re spending a lot
of time talking about an 1issue that 1isn"t
relevant to anything before us.

CHAIRMAN LOUD: Yes.
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MRS. BOLLING: Well, counsel, 1 was
trying to set up that he is out late at night
specifically checking on restaurants in this
area. So you wouldn®"t just think he 1i1s a
neighbor 1looking out his window. He 1s
actually as the Chair of the Commission going
out and checking on restaurants.

And as he 1s checking on the
restaurants, he checks on Philly Pizza and he
will be able to testify specifically regarding
what he saw there. That was what 1 was
setting up for you.

MR. BROWN: Well, the other thing 1
object to i1s DCRA has made allegations and
they are set forth in the letters. They are
virtually identical. None of that looking at
those 1s where Mr. Starrels and the other
filings that are where this testimony 1is
heading.

And so I'm not so sure the
relevance of it.

MRS. BOLLING: Well, we proffered
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the relevance, counsel, when we explained
there are two prongs he is going to speak to.
The likelihood of the success. Mr. Starrels
has testimony that refutes that this
establishment is a restaurant. He will be
able to testify to evidence that i1t is a fast
food establishment.

Furthermore, he will be able to
testify to the harm that 1s done to the
community and how that harm has to be balanced
against the alleged harm to your client.

CHAIRMAN LOUD: Mr. Brown, why
don"t we allow counsel to proceed. |If 1t gets
to be beyond what is permissible, we will --
you can object again or we will stop her on
our own iInitiative. But | think that she 1is
just trying to establish that the witness has
a reason to have some personal knowledge.

And again, you know, 1 don®"t think
that you have to do i1t step-by-step, breath-
by-breath. I think 1t 1s -- he 1s an ANC
Commissioner, 1t"s his Single Member District.
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We kind of all know 1f he i1s doing his job,
he 1s going to check In on the restaurants.
And so there is not the need to establish the
foundation 1n that technical sort of time
drawn out sense.

MRS. BOLLING: Thank you, Charrman.

CHAIRMAN LOUD: Thank you.

MRS. BOLLING: Mr. Starrels, during
your -- in your role as the Commissioner, what
have you observed with Philly Pizza and 1its
operations as i1t relates to being a restaurant
or a fast food establishment?

MR. STARRELS: What 1 have observed
over the last several months is that they do
predominantly take out, a lot of delivery.
Obviously, you can only do so much iIn-house
dining when you have seven seats originally
and now 13 seats and, you know, 13 is 13 and
seven 1S seven.

I was there. 1 have been there on
several occasions and, you know, once on a
Wednesday afternoon when we had, you know,
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various inspectors at the establishment, other
community folks there also and that day they
were virtually doing no dining upstairs where
they have seven seats and almost, | would say,
80 percent delivery that day, the two hours
that we were there waiting on different
Inspectors to come 1iIn.

MRS. BOLLING: Okay. And have you
observed the i1nterior of the establishment?

MR. STARRELS: Yes, | have been
inside the establishment.

MRS. BOLLING: And during these
times, did you observe the use of the plates
that counsel demonstrated to us today or other
such 1tems?

MR. STARRELS: I have not seen the
plates, but they do look like nice plates.

MRS. BOLLING: Okay. Did you see
disposable ware being used in the
establishment or was i1t something that would
need to be washed?

MR. STARRELS: Usually 1t"s people,
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you know, when you eat a slice of pizza you"re
not too concerned about having a fork handy.
And you know, young people and others seem to
know how to handle a slice of pizza.

MRS. BOLLING: Drawing  your
attention to the effect of Philly Pizza on the
neighborhood, what have you observed?

MR. STARRELS: Well, most recently,
well, two weekends ago, a couple weekends ago
during Halloween night, the Tfirst thing I
observed was the fact that they now had
security out there.

They had two gentlemen dressed in
black shirts or dark blue shirts, like one or
two here with security written on the backs.
And these gentlemen, i1t was raining outside
that night/that morning, were just trying to
corral folks, again, not to sit on stoops and
whatnot eating their pizza.

And then while 1 was there, |1
couldn*t have staged it 1f | tried and this
picture was submitted, the gentleman in the
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blue shorts here, you know, walks from the
Philly Pizza store beyond me. One security
gentleman there who i1s larger than I am he
kind of sensed what was going to go on.

He tried to physically stop this
gentleman from proceeding. This gentleman
walks onto the front of the house across the
street, directly across the street from the
pizza establishment, and proceeds to take a
pee, a long pee for that matter in front of
that house.

And you know, 1t"s not every day
you get a photograph of that nature. But the
bottom line is that you just have enormous
crowds out there. I mean, you"ve got crowds
early that morning when we had, you know, a
rain storm going on and all that and, you
know, evidenced by the umbrella the young lady
IS carrying In her picture and you still have
a crowd in there.

You still have a lot of people with
their slice of pizza trying to find somewhere
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to eat their pizza.

And one thing that is interesting,
too, and should be noted is when folks leave a
bar, I don"t care if they are, you know, young
people, older people, whatever, when you leave
a crowded bar that has loud music going and go
out on a street, you are naturally talking
louder than what you should be talking.

So on top of having the crowds, on
top of them being Intoxicated, on top of them
eating their pizza, these folks are just very,
very loud from the nature of where they have
been for the last few hours. And 1t just
makes 1t uncomfortable. It makes i1t extremely
loud.

In my nine years as a Commissioner,
I had not got one single phone call, not one
email from anybody concerning this street,
concerning Potomac Street, not one. All of a
sudden the emails started flying, the phone
calls started coming in and that"s when, you
know, we started observing.
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It went as far -- the recent MPD
notice about this area as well as they do,
Commander Matthew Klein who is the commander
for 206 went as far as to dispatch at times,
It"s been more than a couple of times, having
a scout car with an officer iIn front of the
establishment to try to keep some resemblance
of calm there.

Because i1t i1s true when folks see
somebody in uniform, they tend to respect to a
degree, but there is only so much an officer
can do when you have 50 or 60 or 100 people,
whatever 1t might be, eating pizza trying to,
you know, stem a hangover that 1i1s already
starting to develop for these folks.

It"s not a pleasant scene.

MRS. BOLLING: So based upon your
experience as Commissioner, you feel that the
closing of Philly Pizza will have a direct
impact on vreducing the crowds on Potomac
Avenue?

MR. STARRELS: 1 would say what 1is
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going to happen to Potomac Avenue 1f the pizza
place relocates to, let"s say, M Street or
somewhere else, so the gentleman can continue
to feed his fTamily, i1s that will restore a
relative calm to Potomac Street.

Yes, you are going to have
occasional students or people Ileaving, you
know, the bar going up to their cars or to
their dormitory to leave Georgetown or that
area of Georgetown. Yes, you"re going to have
occasional voices.

But when you have occasional voice
versus, you know, having just multitudes of
people lining a street or, you know, trying to
get in or leave the pizza place, | mean, It"s
a heck of a lot different than just having an

occasional person walking up Potomac Street
to get to their car.

And again, 1In nine years, nine
years, not one complaint about the Pita
restaurant. Not one complaint about Subway.
Booeymonger is closed by that hour. And the
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only dance we have ever had with the Pita
place was about how he put his trash out late
at night/early morning. You know, that we
dealt with and eventually he figured i1t out.

But no complaints about no 20
people, 100 people or whatever loitering out
eating, you know, whatever he serves on
Potomac Street. There i1s not a factor.

MRS . BOLLING: No further
questions, Charrman.

CROSS EXAMINATION

MR. BROWN: Mr. Starrels, just real
quick and 1 know you have spent a lot of time
observing Philly Pizza. Have you ever done
any kind of systematic calculation on
estimating 1its Dbreakdown of 1ts business
between eat-in/carry out and delivery?

MR. STARRELS: Well, 1 can tell you
that on one occasion, | think i1t was either a
Saturday morning or early Saturday
night/Sunday morning, at my age you lose track
of days of that hour, but 1 observed that
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particular weekend and this i1s before --

MR. BROWN: I asked you a very
simple —-

MR. STARRELS: Wwell, 1 --

MR. BROWN: No. |1 asked you a very
simple guestion. Have you done any systematic
analysis of his operations? Yes or no?

MR. STARRELS: On this night --

MR. BROWN: Mr. Starrels, you know
what 1"m asking. Have you -- | know you have
witnessed it and you could give me anecdotal
stories all night —-

MR. STARRELS: Yes.

MR. BROWN: -- long.

MR. STARRELS: Yes.

MR.  BROWN: Have you done a
systematic analysis --

MR. STARRELS: Yes.

MR. BROWN: -- of his -- and do you
have those figures that you could provide the
Board?

MR. STARRELS: Well, what 1 can
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tell the Board is that night --

MR. BROWN: No, Mr. Starrels.

MR. STARRELS: -- when they had
seven seats, they had absolutely --

CHAIRMAN LOUD: Mr. Brown, let me
just ask.

MR. STARRELS: They had absolutely
-- they had --

CHAIRMAN  LOUD: Notwithstanding
your Tfrustration, let me just ask that you
treat the witness with some degree of respect.

MR. BROWN: 1 am, but 1 asked him a
very specific question.

CHAIRMAN LOUD: For the witness,
let me just remind the witness that he gets to
pose the questions. You may not like the

questions, but he gets to pose them as part of

his job.

MR. BROWN: 1It"s a very —--

CHAIRMAN LOUD: Excuse me, Mr.
Brown.

MR. BROWN: -- specific -- no, I™m
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trying to ask him a question.

CHAIRMAN LOUD: And 1t 1Is your

responsibility to ask that specific question.
Okay .

MR. BROWN: Can I ask him a
question? Sure.

CHAIRMAN LOUD: So then i1f we could
just proceed with a little more civility?

MR. BROWN: Yes or no, have you--

MR. STARRELS: Yes.

MR. BROWN: I have prepared and
submitted this analysis of his operations.
Have you ever done a comparable analysis? Yes
or no?

MR. STARRELS: Yes.

MR. BROWN: And can you provide
that data to the Board?

MR. STARRELS: 1 can tell you that
night none of the seats were --

MR. BROWN: Can you --

MR. STARRELS: -- being used. You
had chairs on top of the tables. That"s my
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answer .

MR. BROWN: But can you provide an
analysis over the entire day cycle or week
cycle of his business? Yes or no?

MR. STARRELS: Well, 1 can tell you
that when you have --

MR. BROWN: Mr. Starrels, yes or
no?

MR.  STARRELS: -- photographs

showing about 50 people, the answer is yes.

CHAIRMAN LOUD: I think, let me
just --

MR. STARRELS: People eating pizza.

CHAIRMAN LOUD: -— 1Interrupt just
once. I think the witness has answered the

question to the best of the witness®™ ability
to answer the question. You may want to move
on.

Let me also say for the Koo Yuen
parties that we are going to continue the case
until December 1 in the afternoon. We will go
through the formality of calling the case
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shortly. But you are free to leave now, 1f
you would like to leave. I don"t think you
need to be present for our calling the case.

We are all set for the 1°'. It"s
my understanding that everyone has agreed to
December 1°' in the afternoon. So we will make
it official shortly. And thank you for your
patience. Sorry that we are not going to be
able to go forward today.

All right. Now that everybody has
had a breather --

MR.  BROWN: Yes, no Tfurther
questions.

CHAIRMAN LOUD: Okay . I*11 turn
back now to DCRA.

MS. MADDOX-LEVINE: Thank you,
Chairman Loud.

CHAIRMAN LOUD: Were you wrapping
up?

MS. MADDOX-LEVINE: Yes. Just
closing comments. As has been demonstrated by
testimony, the success on the merits iIn this
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matter is unlikely, because, as Mr. Starrels”
testified, this establishment 1s operating as
a fast food establishment.

The observations that he made were
that they were predominantly operating as a
take out establishment and that there is not
much 1n-house dining at all.

Regarding the second prong of the
test for a stay, there 1i1s no irreparable
injury 1f the stay is denied. Appellant could
certainly operate as a real sit down
restaurant or apply for a variance or special
exception for a fast food establishment or
relocate his business.

Regarding the third prong, there
will be harm if the stay i1s granted, such as
the effects that Mr. Starrels indicated are
already being felt by the neighborhood,
disorderly crowds, public urination, public
drunkenness, are all things that they are now
tolerating, which the appellant 1i1s not
approved to -- which would be negated 1f he
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were, 1In Tfact, operating a true dine-in
restaurant.

The final factor 1s the public
interest does not favor a stay. In fact,
public 1i1nterest favors DCRA responding to
complaints that this iIs a fast food
establishment and that i1ts current -- or prior
to today, it was operating illegally as 1t was
operating outside the scope of 1ts C of O.

And for that reason, the District
woulld oppose the motion for stay.

CHAIRMAN LOUD: Thank you, Mrs.

Levine. Thank you, Mrs. Bolling. That wraps

up the presentation.

MRS. SCHUBERT : Mr. Chairman,
excuse me.

CHAIRMAN LOUD: [I"m sorry?

MRS. SCHUBERT: IT 1 could from a
procedural -- just one procedural question.

Earlier this morning at 9:30 when we were all
here for the hearing, there was a discussion
about whether the residents should return this
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afternoon for the hearing and that the Board
might be interested In testimony. And we have
done that.

We have appeared and recognize that
we are not here either as an intervenor nor a
witness at the moment. On the other hand,
they have raised Officer Culp®s testimony. |
have photographs of Officer --

CHAIRMAN LOUD: Mrs. Schubert, we
have ruled.

MRS. SCHUBERT: Yes, I understand.

CHAIRMAN LOUD: In fact --

MRS. SCHUBERT: What 1 would like
to ask 1s --

CHAIRMAN LOUD: Normally --

MRS. SCHUBERT: -— 1In response to
the —-

CHAIRMAN LOUD: -- the only persons
that would be at the table with access to a
microphone would be parties.

MRS. SCHUBERT: I understand. 1
don®"t need a microphone.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

147

CHAIRMAN LOUD: Notwithstanding--

MRS. SCHUBERT: [I"m happy to stand
without a microphone. May 1 just ask my
request?

CHAIRMAN LOUD: Yes.

MRS. SCHUBERT: And then you can
say yes or no, whatever.

CHAIRMAN LOUD: All right.

MRS. SCHUBERT: But as a resident,
please, let me ask my request. Because
Officer Culp has testified as to what he has
seen out there, the photographs that are
before you that were filed appropriately and
served on the parties yesterday show the exact
same night that Officer Culp was out there.

And 1 have photos of him out there.

And 1 —-

CHAIRMAN LOUD: Mrs. Schubert?

MRS. SCHUBERT: -- think they would
be helpful --

CHAIRMAN LOUD: I"m sorry, [I™m

going to have to --
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MRS. SCHUBERT: -- to your --
CHAIRMAN LOUD: -- interrupt you.
MRS. SCHUBERT: -- considering the

evidence.

CHAIRMAN LOUD: At this stage of
the proceedings, the proceedings are for the
participants who have standing. And 1
understand the, and believe me 1 do, interest
of the community iIn this and the opportunity
for the community to weigh iIn.

MRS. SCHUBERT: Sir, we were told
to fTile documents with this Board, which we
did. And what 1 have been told 1s you are not
going to take them into consideration.

So I"m not really sure what we were
supposed to do. We did what we were told to
do, TfTile documents with you. They i1nclude
photographs that are relevant to testimony
that you have heard today.

I don"t understand why you can"t
just take i1nto consideration the photographs.

IT you would like -—-
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CHAIRMAN LOUD: Mrs. Schubert?

MRS. SCHUBERT: -- Mr. Starrels to
offer them, he has shown them --

CHAIRMAN LOUD: We have --

MRS. SCHUBERT: -- to you today.

CHAIRMAN LOUD: -- ruled on your
request for standing. But that would be the
only way that we would even have this colloquy
with you right now i1s if you had standing.

You don"t have standing. We have
ruled against you. The submissions that you
filed and the ongoing iInterest that you and
the community have 1In the case are not
precluded by what we do today.

There 1i1s a hearing scheduled for
February. We may or may not schedule a
subsequent hearing on a more permanent
injunction shortly. But again, for the
purposes of today®"s TRO hearing, we have
already ruled that we are not going to grant
standing nor intervenor status. Okay.

MRS. SCHUBERT: Sir, I"m not asking
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for that. I"m asking that the photographs
that Mr. Starrels, as a witness, properly
called, held up and showed to you during the
testimony, which are relevant to officer
Culp®s testimony, be admitted 1i1nto the
evidence.

CHAIRMAN LOUD: We --

MEMBER  MOLDENHAUER: Are you
talking about these pictures?

MRS. SCHUBERT: Yes.

MEMBER MOLDENHAUER: Okay . These
are documents, I"m assuming, DCRA provided to
us as part of their testimony, because i1t was
part of their witness” statements. So -—-

MRS. SCHUBERT: That"s all 1™m
asking.

MEMBER MOLDENHAUER: -- you -- but
I*m saying your --

MRS. SCHUBERT: Thank you very
much.

MEMBER MOLDENHAUER: DCRA, their
attorneys are doing a great Job presenting
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theilr case. You know, these are documents
that we have all reviewed. Nothing In --

MRS. SCHUBERT: I appreciate that.

I was unaware of that and thank you very much
for clarifying that.

MR. BROWN: I"m the only one who
hasn"t gotten any.

CHAIRMAN LOUD: All right. Do we
only have one copy of these photos?

MRS. SCHUBERT: Only one copy.

CHAIRMAN LOUD: Okay. We only have
one copy-

MR. BROWN: I don"t know who they
are coming from, but --

CHAIRMAN LOUD: They came from the
witness of DCRA. Well, that was their
withess. Yes, can"t we work that out? We"ll
work that out.

And, Mrs. Schubert, excuse me, |1
didn*"t understand the nature of your very
limited request, just for clarification on the
admission of those exhibits. So again, they

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

152

are part of DCRA"s case and they have admitted
those 1nto the record. And they will be
assigned exhibit numbers and every party will
get a copy of those, including the ANC.

All right. We have concluded the
DCRA"s case. Are there any summations, quick
summations regarding what we have heard today?

MR. BROWN: For the Board, |1
think --

CHAIRMAN LOUD: Is your microphone
back on?

MR. BROWN: Notwithstanding that
you may have heard too much, 1 would like to--
and again i1t goes to really what needs to be--
what 1s evident not in the DCRA i1nvestigation
and what needs to be cleared as far as the
likelthood of success beyond the fact that the
gentleman i1ssuing the Notice to Revoke was not
authorized to do so, 1s these figures.

And one of the -- you know, there
has been a lot of testimony about people
loitering, people this and people that. But
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for purposes of whether this 1Is a restaurant,
this 1s the critical document. And 1t
establishes an objective fashion.

This tracks the transactions and it
shows that this 1s predominantly a dine-in
establishment. That, yes, there i1s carry out
and, vyes, there 1i1s delivery and iIt's
subordinate. And this is done for a Friday,
Saturday and a Sunday, the Tfirst available
dates we have.

But  those are busy periods.
Certainly, Friday and Saturday into Sunday,
judging by the numbers, this shows a snapshot
of what this business i1s really all about.
And 1t"s a restaurant.

You may not like the fact that
students go there. You may not like the fact
that people have been drinking. You may not
like the fact that 1t i1s open late at night.

There are no restrictions on the
hours of operation for a restaurant. And it
IS a restaurant. It was approved as a
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restaurant. It operates as a restaurant. And
this, 1 think, we have established that very
clearly through the other devices.

So 1 think most i1mportantly, the
likelthood of success and then you Kknow
irreparable harm and the others.

With that, I1"11 conclude.

CHAIRMAN LOUD: Thank you, Mr.
Brown. We appreciate your presentation.

MR. BROWN: I would ask --

CHAIRMAN LOUD: Yes, sir?

MR. BROWN: -- how the Board plans
to take the next step?

CHAIRMAN LOUD: Okay. 1 think what
we are going to do 1s we"re going to take
about a 10 minute break. During that
interval, I"m going to call the Koo Yuen case
right quick and get that in. And we will come
back out here and we will make a decision
today. 1 think the record i1s full. Okay.

So why don"t we then adjourn from
this case?
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(Whereupon, at 5:00 p.m. the Public

Meeting continued into the evening session.)

(202) 234-4433
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E-V-E-N-1-N-G S-E-S-S-1-0-N
5:27 p-m.

CHAIRMAN LOUD: Good evening. We
would like to resume the hearing iIn the first
decision case for the afternoon. Do we need
to formally call the case back, Ms. Bailey?

MS. BAILEY: No, Mr. Chairman.

CHAIRMAN LOUD: Okay.

MS. BAILEY: I think 1t Is pretty
understood that you'"re still in that
particular Special Public Meeting.

CHAIRMAN LOUD: Okay . Thank you
very much. Then 1 think having heard the
presentations by counsel for the appellant as
well as by counsel for the DCRA and additional
that 1s a part of our record, that we are
prepared to make a decision this afternoon
with respect to the motion for stay.

As you had i1ndicated at the outset
for us, Mr. Brown, the standard for a grant of
a stay or Temporary Restraining Order is, No.
1, the likelihood of success on the merits.
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No. 2, an irreparable injury that will result
iIT the stay i1s denied, and 1 believe Mrs.
Moldenhauer has some additional context for
what the courts are saying regarding an
irreparable injury should we need that.

No. 3, that there i1s no hard to
opposing parties 1If the stay i1s granted. And
No. 4, i1s that the public iInterest favors the
granting of a stay.

Colleagues, 1| would be more than
happy to start us off i1n our deliberations
with respect to the matter before us.

And I think based on what I have
heard this afternoon, 1°m prepared to vote in
favor of a stay in this matter. A stay of the
effectiveness of the order of the DCRA. And
I"m prepared to do it in the following context
and I think for the following reasons:

First, with respect to a likelihood
of success on the merits. I think that the
showing that was made this afternoon by Mr.
Brown on behalf of his client as regards the
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potential breakdown or the represented
breakdown of sales between dine-in, carry out
and delivery suggested that there i1s much more
dine-in or to our point here this early
evening, restaurant business, genuine
restaurant business than perhaps may have been
reflected In the Notice to Revoke.

That representation was supported
by some additional pictures that were made a
part of our record that showed dine-in
customers. In addition to which, the period
of time that we are looking at as regards the
conduct of the investigation, It being during
a period that one might, as represented by
counsel, expect there to be less patronage 1f,
iIn fact, a good chunk of the business support
are Georgetown students and that®"s a time of
year when they are on vacation and 1t was
conducted over a brief period of time. I
think 1t was four to five days.

So 1 think that for the purposes of
the stay hearing today, and 1 want to
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emphasize that, i1t"s only for the purposes of
today®"s hearing, 1 think that the showing was
made that would warrant a finding of
likelihood of success on the merits.

With respect to irreparable harm,
the proffer of some of the evidence regarding
the likelihood of losing employees
immediately, frankly, not knowing whether or
not the business would open tomorrow morning
at 1ts normal opening time, trying to reboot
after a period that would probably be a
minimum of four or Ffive months and the
likelthood of not being able to pull that off
at all.

Carrying costs of about $12,000 a
month, which 1f we are talking about Tfive
months being out of business, that"s about
$60,000. Again, one piece of evidence 1In
isolation, not necessarily persuasive, but all
of the pieces added to each other, 1 think
helped this applicant or appellant, 1 should
say, meet the second prong as well.
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The third prong 1is no harm to
opposing parties will result 1f a stay is
granted. Very contentious positions on that.

Some very strong evidence from the DCRA with
respect to some of the impacts as well as Mr.
Starrels, some of the impacts of allowing the
business to stay open i1n terms of harm to the
community.

But again, those representations
were met by evidence that there 1i1s a new
security apparatus in place on the part of the
appellant, that the gentleman who appeared
here i1n his off-duty capacity, but who i1s an
officer and has that beat, has discussed with
his supervisor a new policing arrangement that
will address some of the potential concerns
that 1mpact the i1mmediate neighbors on that
avenue.

I think again for the Ilimited
purpose of our hearing today helps the
appellant meet that prong of the test.

And the fourth element i1s that the
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public iInterest favors the granting of a stay.

And again, 1 think with respect to the
initial granting of the C of O for this site,
the ability of persons that go through our
zoning process and who end up with a C of O to
have confidence that that C of O will not be
yanked out from under them on the basis of
investigations that arguably are not conducted
with the degree of -- at least for the
purposes of today, conducted and supported in
the record with the degree of thoroughness
that would warrant losing that privilege that
iIs conferred by the C of 0O, again, 1 think
suggests that the public iInterest favors
honoring the continued operation of the
business during this stay period.

Now, so those are the reasons why |1
woulld be 1n support of the stay being made
effective immediately with respect to
continued operation of the Philly Pizza and
Grill.

That being said, 1 do think that it
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IS 1Important to have this matter heard
expeditiously and that we not extend this stay
for any long period of time. I think the
community 1s entitled to have this matter
resolved. 1 also think that the appellant is
entitled to have this matter resolved one way
or the other.

And so what I"m going to suggest we
do 1s move the hearing In this case up from
what had been represented as a February 2010
date to the fTirst available date that we can
get on our calendar, which would be January
the 12™ and hereby waive any notice
requirements that would be applicable that may
not be met.

I think we will meet all of those
notice requirements. We have an opportunity
in the afternoon of January 12 to hear this
case on the merits, to have the issues fully
and Tfinally addressed and resolved by all
those who are parties to the case.

IT there are any persons that seek
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intervenor  status, they will have the
opportunity between now and then to get the
proper pleadings before us substantiating
their case for intervenor status. And we can
resolve this i1ssue with some finality.

So those are my observations about
the case and reflections and 1 open i1t up to
Board Members.

COMMISSIONER TURNBULL: I concur
with you, Mr. Chair.

MEMBER MOLDENHAUER: I concur. 1
think that Chairman Loud provided a great
summary of the case. I think just on two
points. One, the weighing of the irreparable
harm to the appellant versus the harm to the
opposing party, | think that there i1s evidence
of harm, but 1t i1Is a question of balancing out
the two.

There 1s, you know, testimony as
the potential harm to the neighborhood, but I
think that in weighing that into the standard
of whether the threat of 1njury to the
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appellant 1s immediate and whether or not that
injury could be addressed at the time of the
hearing, the threat i1s immediate i1f he had his
restaurant closed down.

The 1loss of those funds and the
revenue would not be able to be repaid by the
Government or by, you know, our body 1f we
determined that, you know, at that time, he
was potentially able to have that C of 0., so
I think that 1s an issue.

But also just for the parties, just
because a TRO i1s granted, does not have any
final determination as to how the case will be
determined on i1ts merits.

CHAIRMAN LOUD: Thank you, Mrs.
Moldenhauer. Barring any further discussion,
I would like to move that we move on the
preliminary issue that we have addressed here
this afternoon.

So I would like to move that we
grant the motion for stay of the effectiveness
of the DCRA order filed by the appellant. Is
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there a second?

MEMBER MOLDENHAUER: 1 second.

CHAIRMAN LOUD: Okay. The motion
has been made and seconded. |Is there further
deliberation?

COMMISSIONER TURNBULL: Mr. Chair,
I guess the only thing is to discuss what we
may be Hlooking for as far as iInformation
coming back to us.

CHAIRMAN LOUD: Okay. Do you think
we should go ahead and proceed with the vote
and then --

COMMISSIONER TURNBULL: Okay . We
can do that.

CHAIRMAN LOUD: -- once we get that
out of the way, we can --

COMMISSIONER  TURNBULL: Yes, |1
would come back.

CHAIRMAN LOUD: -- talk about 1t.
Okay. So why don®"t we do that then?

The motion has been made and
seconded. Further deliberation or discussion?
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Hearing none, all those i1n favor
say aye.

ALL: Aye. All those who are
opposed? Are there any abstentions? And, Ms.
Bailey, can you read the vote back, please?

MS. BAILEY: Mr. Moy, did you want
to do that?

MR. MOY: Yes, 111 do that.

MS. BAILEY: Sorry, Mr. Chairrman.

CHAIRMAN LOUD: I"m sorry.

MS. BAILEY: We"re getting
confused.
CHAIRMAN LOUD: We"re i1n decision.
I"m sorry. It feels like a hearing though,
you know?

MR. MOY: Yes, it does, doesn"t 1t.
Well, again, the vote is 4-0-1 on the motion
of the Chair, Mr. Loud, to grant the motion
for a stay of the effectiveness, seconded by
Ms. Moldenhauer. Also 1In support of the
motion are Mr. Turnbull and Mr. Dettman.
Again, that also includes a rescheduling of
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the Appeal Case from February to the afternoon
of January the 12%.
CHAIRMAN LOUD: Thank you, Mr. Moy.
Now, I believe, Mr. Turnbull, you had started
us out on a discussion about what we will want
to look at In terms of the subsequent January
12 hearing.

COMMISSIONER TURNBULL: well, 1
think one of the things that I think we need
to be -- 1I"m iInterested iIn iIs that Mr. Brown
presented for the first time some clear hard
evidence 1n numbers regarding what is carry
out, dine-in and delivery.

I think that for the hearing, |1
think we are going to need some Tfurther, an
expanded version of that. I think hard
numbers. I mean, not that |1 don"t value
personal observations and people looking at
it, but 1 think we need some more hard
evidence. 1"m not sure how DCRA 1s going to
approach it, but 1 think the applicant needs
to provide that information.
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We need to look at the numbers 1in
black and white and see them and not just
hearsay back and forth between one party and
the other. I would like to see some more
clear cut evidence that we can really decide
iIT this is a dine-in facility or i1f i1It"s a
carry out, which 1s -- | mean, that goes to
the heart of the matter of what we are trying
to decide.

CHAIRMAN LOUD: Thank you, Mr.
Turnbull. I would agree with you. Is there
any fTurther, either from the dias or from the
parties?

VICE CHAIRMAN DETTMAN: Just one
comment, Mr. Chairman.

CHAIRMAN LOUD: Yes, sir.

VICE CHAIRMAN DETTMAN: And perhaps
It is more for the members of the community
who maybe i1ntend on seeking to participate as
an i1ntervenor or the ANC, who may not be
familiar with BZA appeals versus hearings.

But you know, when we do reach the
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hearing 1n January, the question that the
Board will be asked to answer i1s not whether
or not this particular applicant, Philly
Pizza, 1i1s a good neighbor or 1iIt"s an
appropriate use.

The question that we are going to
be faced to answer 1i1s whether or not the
Zoning Administrator erred i1n making his
determination that this particular
establishment is operating more as a carry out
rather than a restaurant.

And so 1 just wanted to put that 1iIn
the record, because sometimes that causes
confusion at appeal hearings.

CHAIRMAN LOUD: Thank you, Mr.
Dettman. Yes, sir, Mr. Brown, you look like
you would like to --

MR. BROWN: I feel like I"m 1in
school. I just want to clarify that the stay
will stay i1n effect until the January hearing?

I mean, originally you were talking about,
you know, a two-step process where you would
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grant the TRO for some limited period of time,
then have an intermediate preliminary
injunction hearing and then ultimately on the
merits.

And maybe 1°"m reading too much into
it, but I'm getting the sense that you are
going to put the stay in effect from now until
the expedited hearing date of January 20107?

CHAIRMAN LOUD: Yes, 1 think that"s
a good point to clarify. I think earlier we
did say that, but in terms of balancing the
concerns of the parties and the community, |1
think we thought 1t appropriate to really
accelerate that hearing date and not push that
back out so far. So that"s where we are now.

MR. BROWN: The stay will stay in
effect from now until that time?

CHAIRMAN LOUD: That"s correct.
That"s correct.

MR. BROWN: And following up, 1IF
I"m allowed to ask Mr. Turnbull a question, so
I understand, obviously, more data is being
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requested. But the format and type of data
which 1s basically tracking the number of
customers by type, you just need that on an
expanded format?

COMMISSIONER  TURNBULL: Yes, |1
guess. Let me expand upon that. I mean, 1
think the other thing that may be useful would
be besides the raw data of what you are
getting per day, i1f that could be somehow
tallied 1nto hours, like the lunch hour, the
dinner hour and what happens from midnight to
3:30.

Where are you seeing dine-in more?

I guess | want to get a feeling where dine-in

1s happening and where take out i1s happening.

MEMBER MOLDENHAUER: And to kind o
piggyback on Mr. Turnbull®s point, | think
that i1t 1s also going to be a matter - |1
mean, for this limited basis, we took the data
kind of at fact value.

I think that in the future, we are
going to be looking for well, how was that
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calculated? Because we are going to need to
weigh, you know, that data versus the ZA"s
evaluation on things. And we"re just saying
that, obviously, that is going to be something
that I think would be helpful for us when we
look at a full case as exactly how you
obtained that i1nformation, what backup you
have fTor that i1nformation, things of that
effect that we can truly weigh the different
information we"re being provided.

CHAIRMAN LOUD: Yes, Mr. Starrels,
even though you are not necessarily a party,
but 1 think you will be representing the ANC
at some point.

MR. STARRELS: Oh, yeah.

CHAIRMAN LOUD: So i1t would be very
appropriate.

MR. STARRELS: We have hearings,
you know, public hearings between now and
January certainly and so we"ll make sure that
we are a party.

To piggyback on the comments just
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now on the data you are looking for, you know,
and 1t"s vital to everybody. I"m just kind of
talking out loud here. Can the city somehow
or another have somebody from the city, |
guess, maybe DCRA or whatever Department you
guys pick, but could the city appoint someone
to be at the establishment at late hours to do
the actual count to make sure that these
numbers are valid?

CHAIRMAN LOUD: I don"t think
that"s something that we would take up as the
BZA body.

COMMISSIONER TURNBULL: Yes.

MR. STARRELS: Because my concern
iIs that 1T we"re asked to get the numbers, 1™m
just going to blunt about that, and 1 know
personal observation 1s not as good as numbers
in black and white, but I"m just trying to
figure out between now and then how we are
going to have a real count.

It would be helpful to --

MEMBER MOLDENHAUER: I mean, |
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think, just to me because | don"t want to go
on, we are obviously late, | hope the rest of
my Board Members appreciate me jumping in
here. I think that i1s going to be a matter
when you come In. |If you are a party at that
point iIn time as an intervenor status, you
would then be cross examining the different
witnesses, determining what value we should
give, potentially bring up issues of bias of
who 1s bringing in the numbers.

You would be potentially presenting
your own evidence. DCRA 1s going to be
producing their evidence that the ZA got,
because the ZA had to make their determination
based on certain documentation.

And so at that point, you know, we
would be hearing any documentation or evidence
you want to bring, any holes that you want to
punch i1n the applicant®s documentation that
they bring and that would be the time i1n which
we would be hearing those facts.

MR. STARRELS: |If DC had, I mean a
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City like Baltimore has a different sales tax
rate on food i1f you take out or eat in. DC
does not have that, so again, it"s -- you
know, you are dealing with this on, | guess,
scout®s honor.

CHAIRMAN LOUD: Mrs. Moldenhauer, 1
agree with you, Mrs. Moldenhauer. Please,
Jump In as much as you need to. I think
working out the strategies for what you do on
January 12, we leave to you and contacting
DCRA to join i1n their effort or not join Iin.
We leave all of that to you and just want to
encourage you to do everything you can to be
prepared for January 12.

IT there 1s nothing Tfurther, 1
think that we can adjourn this case and (o
into our next case that"s on the decision
calendar. And 1 thank everyone for your
participation. We appreciate iIt.

MR.  MOY: The next case for
decision i1n the Special Public Meeting, Mr.
Chairman, 1"m just going to go ahead with the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

176

reading, is Application No. 17960 of Lucia and
Claudio Rosan, pursuant to 11 DCMR 3103.2, for
a variance to allow four rooms of an existing
rooming house to be used for daily occupancy,
In conjunction with the daily occupancy of the
other eight rooms in the building under
subsection 2002.3, at premises 2005 Columbia
Road, N.W., 1in the R-5-D District, Square
2536, Lot 150.

As the Board will recall on October
27, 2009, the Board completed public
testimony, closed the record and scheduled its
decision on November 17, 2009. The record was
closed, the Board did not vrequest any
additional information to supplement the
record.

Since that date, the office iIs In
receipt of three filings. Mr. Chairman, the
first 1s from the party opponent, the Oakland
Condominium, the ANC-1C, represented by Mr.
Hargrove, that filing i1s 1identified iIn your
case folders as Exhibit 63.
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The second Tfiling 1is from the
applicant, which i1s a document filing a motion
to strike Exhibit 63. This document is
identified 1In your case folders as Exhibit 64,
dated November 16, 2009.

Finally, there 1s a response from
the party opponents dated November 17, 2009
and that document i1s i1dentified as Exhibit 65.

And the Board is to act on the
merits of the applicant®s request for variance
relief. And that completes the staff"s
briefing, Mr. Chairman.

CHAIRMAN LOUD: Thank you, Mr. Moy.

I think we should start with the preliminary
Issue. First, with respect to Exhibit 65,
which 1s a response of the party opponent to
propose findings, we don"t allow responses to
proposed findings, so | don"t recommend that
we allow that submission iInto our record at
all.

With respect to the proposed
findings, Exhibit 63, we did close the record
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at the conclusion of the hearing. However,
closure of the record does not necessarily
mean that proposed findings can"t be
submitted. We don"t think that a party 1is
entitled to submit proposed findings after the
record is closed, but we also understand and
acknowledge that that 1i1s a practice that"s
followed by our Zoning Commission.

And i1n this particular case, |
believe that the Board is prepared to allow iIn
Exhibit 63 as proposed findings.

That takes us to Exhibit 64, which
would be the motion to strike. IT we are
allowing in Exhibit 63, by implication, we"re
denying the motion to strike. I do believe
that i1t the applicant in this case would like
to also have an opportunity to submit proposed
findings, since we have allowed our Exhibit
63, then as a matter of fairness, we ought to
allow that, that would necessitate continuing
today"s proposed decision discussion on this.

But 1f the applicant 1s not
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desirous of  taking advantage of that
opportunity, we can proceed. I think we are
ready to proceed on the decision.

So normally, 1 know we don"t go
into 1nvite discussion, but 1 think 1t would
be appropriate in this case.

MR. COLLINS: Thank you, Mr. Chair.

Just real quick, typically when this Board
wants the parties to submit draft orders, the
parties -- the Board requests draft orders.
In this case, they did not and the record was
closed, as Mr. Moy said.

So that was the basis of our motion
to strike. I  understand your ruling.
Although 1 disagree with it, | understand it.

But this is the time to act.

This case has been going on for a
long time. It has been since October of last
year when the Zoning Administrator Tfirst
proposed to revoke the Certificate of
Occupancy. It has been over a year now.

The Rosans need to move ahead.
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CHAIRMAN LOUD: Okay.

MR. COLLINS: 1 respectfully
request you make a decision today.

CHAIRMAN LOUD: Okay. Thank you,
Mr. Collins. And so why don"t we do that?
Why don"t we act?

I"1l start us off and 1nvite my
colleagues to join In with respect to the
Issues before us.

Let me just Dbriefly recap the
record before us, as | understand i1t to be.
And i1t is as follows: The applicant currently
operates a 12 unit Tfacility that was
determined by the Zoning Administration in
February of "09 to have a grandfathered 1969
Certificate of Occupancy for an eight unit
rooming house.

A 1989 Zoning Commission Order No.
614 made the eight rooming house use a
nonconforming use by changing the definition
of -- and I"m going to paraphrase here or
simplify, but by changing the definition of
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rooming house to stays of one month or longer
In most zones, but 90 days or longer In the R-
4 and the R-5, but nonetheless did not Impact
the grandfathered nature of this 1969 C of O
as to this applicant.

The other four rooms, because the
eight rooms are deemed nonconforming, the
other four rooms are deemed nonconforming as
to use. And as a result, allowance of those
four rooms as rooming units would be
considered an expansion to a nonconforming use
and would require BZA use variance approval,
which 1s, | believe, what brings the applicant
before us 1In this case.

The standard for a use variance,
obviously, 1s known to the parties iIn this
case, so I"1l1 just go over i1t very briefly.
There has to be an exceptional situation or
unique circumstance.

Secondly, there has to be undue
hardship, unlike the lesser standard for an
area variance.
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Third, there has to be no
substantial detriment to the public good.

And fourth, no substantial
impairment of the Zone Plan.

The evidence that we heard In the
case with respect to exceptional situation
centered around largely zoning history i1n the
case and the zoning history 1included the
following. It included the fact that a 1969
Certificate of Occupancy had been i1ssued that
did not limit, on 1i1ts face, the number of
rooms at all that could be operated as a
rooming house at this site.

And that with respect to the 1989
rezoning, that C of O was already In place.

Secondly, that on the strength of
that C of O that this applicant purchased this
property, 1 believe In 2003 maybe late 2002,
believing that the property would yield 12
rooms for a rooming house and 1 think there
was some testimony that the applicant visited
the site once before and saw either 12 rooms
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or perhaps 15 rooms, but certainly more than
the eight that has become an 1issue iIn this
case.

Secondly, that there was a building
permit issued for the property around June of
2003 or the summer of 2003 that was stamped
properly by DCRA and that included 12 rooms.
And that as a result of the applicant’s
reltance on the grant of the building permit,
that i1t helps to constitute some degree of
zoning history that would help make out the
exceptional situation.

Thirdly, perhaps to a lesser
extent, but I think the applicant 1s making a
confluence of factors-type argument that there
was a basic business license issued iIn 2000
that had a notation for 15 rooms on 1i1t; that
the Office of Tax and Revenue collected taxes
for a 15 room unit for about 22 vyears, |
believe.

And | think that from the vantage
point of the applicant, those were some of the
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key points that they wanted to place before us
with respect to that first issue.

From the vantage point of the party
opponent as well as the ANC, there was
evidence disputing the zoning history argument
in advance by the applicant, 1including the
fact that March 2003 Certificate of Occupancy
that had been issued, clearly noted a capacity
of eight rooms for the facility.

That a sub-question August 2003
application by the applicant requested an
increase of the capacity from eight units to
12 units. The suggestion being 1f the
applicant knew they had the capacity for 12
units, why would they submit an application
requesting an increase to 12 units iIn August
of 20037

The ANC and the party opponent also
challenged, just on this 1issue of zoning
history, excuse me for one second and let me
read, essentially, some of the credibility, I
think, of the applicant with respect to not
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being savvy enough to understand zoning
history and whether they had a real clear --
whether they were passive victims of a very
confusing zoning regulatory regime in D.C. or
whether they were a bit more sophisticated
than they let on at the hearing.

I think that"s sort of a statement
of where the evidence was or 1t"s a summary on
that first prong.

On the second prong of undue
hardship, there was testimony from the
applicant regarding the difficulty of trying
to blend a single-family use in the four rooms
with the existing eight rooms rooming house,
in particular, some of the building code
reinforcement issues that would be required to
make that possible.

There was also evidence regarding
the cost of trying to recapture the, 1 think
It was, $300,000 investment that had been made
to support the -- that was the subject of the
building permit grant in the summer of 2003
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and the loss of that investment.

With respect to no substantial
detriment to the public good, the ANC and the
party status opponent introduced significant
evidence on the question of transportation and
traffic Impacts to, for example, young people
coming from the Oyster School to persons that
are attempting to bypass traffic. And 1
believe i1t i1Is the east bound lanes iIn front of
the property.

Evidence of some alleged loitering
in front of the facility. The fact that there
would not be an on-site manager and the Impact
that would have to the neighbors of having a
well-run establishment. The increased noise
from taxi cabs and generally adverse impacts
along those Ilines of noise and traffic and
congestion and some additional testimony
regarding the alleged deferred maintenance on
the site.

That notwithstanding and again,
that"s a summary. It"s not a Uline-by-line
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recapture of all of the evidence, but that
notwithstanding where 1 come out, colleagues,
IS that on the TfTirst prong, exceptional
situation, were |1 looking jJust at zoning
history, 1 would not be convinced that the
applicant made a case for an exceptional
situation.

And in particular, | would be very
concerned about both the March 2003
application that had eight units denoted on it
very clearly and the August 2003 application
for an increase to the load that clearly said
that permission was being sought for Tfour
additional units.

But I"m not Ilooking just at the
zoning history. I"m looking at a confluence
of factors, including the historic use of the
property and the property has been used as a
rooming house for 12 since at least 2003,
perhaps earlier, since the i1mprovements were
made and the building permit was issued.

And prior to that point, arguably
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may have been wused for a capacity that
exceeded the eight units as well. And there
Is the issue of the building permit that was
stamped, that clearly indicated 12 rooms and
that was approved by the DCRA.

Again, in isolation, that would not
be enough for me, but iIn conjunction with some
of the other evidence, 1 think that the
applicant has made a case fTor exceptional
situation.

With respect to the undue hardship,
I think the applicant has made a case for
undue hardship, iInasmuch as they have talked
about the initial investment of, | believe the
figure was, $300,000 for the improvements that
were made 1In the summer of 2003, for the
difficulty of trying to blend the eight room
rooming house use with a matter-of-right use
for a single-family dwelling and the
complexity from a code standpoint of trying to
merge those two uses and the configuration
needs to do such a thing suggests to me that
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this applicant meets the undue hardship test.

With respect to whether there 1is
substantial detriment to the public good, the
property has operated since at least 2003 with
the 12 units. There was some testimony
regarding loitering and trash and so on from
the community, but there was also testimony
from the community that the Iloitering has
declined and that i1t is difficult to ascertain
as to whether this particular applicant 1is
responsible for all of the trash that the
record suggests was complained of or whether
there were other actors i1In that process as
well.

And 1 think with that, let me open
It up to Board Members to weigh iIn as well.
And 1f 1 have additional observations, 111 do
so after you guys have weighed in.

MEMBER MOLDENHAUER: Mr. Chairman,
I think that you gave a very thorough analysis
and | definitely agree with all your points.
I think 1 differ on a couple of different
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elements, but 1 come to the same conclusion as
you do.

I find that some of my mailn i1ssues
Is the 1969 C of O i1dentified all floors and
that, you know, ~created an exceptional
situation where you are looking back at the
zoning history because of the fact that
despite the ability to obtain a C of O for all
floors or for at least 12 units iIn total, they
were i1nitially provided a C of O 1n 2003. And
then that was subsequently denied.

And as you went through the whole
history of that, 1 believe that would satisfy
the requirement for an exceptional situation.

And moreover, 1 think that there is potential
evidence that there should never have been a
denial of the C of O to start with.

I think that the question of
potentially a creation of hardship i1s - 1
think there was testimony to potentially they
have created this hardship back and forth
because of the time frames between when the
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work started and when they potentially had
noticed and the work continued.

But 1 think that if we don"t look
as much at the 1i1ssue of the hardship for
incurring the additional cost of renovations,
but rather the hardship of two individuals,
who their sole business 1Is to run these types
of establishments and they purchased a
property mostly likely based on a, you know,
proforma of, you know, at least 15 or 12
units, that, you know, that hardship of them
not being able to run an establishment like
that, you know, has been presented.

And 1 think there i1s also the main
argument 1In opposition to the hardship was
that, presented by the ANC, the applicant
could potentially renovate and make the
property an entire residential building.

And I think Mr. Dettman multiple
times during the hearing kind of tried to
refocus different testimony and asked, you
know, that they Ilook at other types of
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matters-of-right. And I don"t think that we
really got that type of testimony.

And 1 think that i1n opposition to
that, we actually did receive some very solid
evidence from Mr. Bello of the cost of the
renovating or trying to put another type of
matter-of-right in those additional spaces, iIn
additional units.

And so, you know, based on all of
the above, I think, vyou know, 1 would
definitely find that the applicant has
satistied the different prongs of the test for
a use variance.

CHAIRMAN LOUD: Thank you, Mrs.
Moldenhauer. Yes, sir?

VICE CHAIRMAN DETTMAN: Thank you,
Mr. Charrman. I"m 1n agreement with both of
my colleagues here. 1 do think that there is
a confluence of factors here. And the factors
that the applicant argued, the existence of
the 1969 Certificate of Occupancy that did not
limit the number of rooms, the fact that this
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particular property was operated for around 33
years as a rooming house without a limit on
the number of rooms and nothing iIn the record
in terms of enforcement i1ssues.

Nothing really was offered to us
that said that during those 33 years anyone
questioned that this thing should have eight
and 1t wasn"t.

The zoning history argument doesn"t
really factor into my first prong, but rather
It"s more the historical use. There was a
little bit of discussion about what 1i1s the
governing document? Is it the 1969
application that in one way or another had a
notation on there that it should be eight
units or i1s 1t the C of O that was i1ssued that
doesn"t?

And 1 think that during the
discussion, and iIn other cases that we have
had, 1t 1s the C of O that usually governs,
which doesn®"t have any kind of limitation on

the number of rooms.
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Some of the other i1tems that I felt
kind of supported the making of the Tfirst
prong is, as you mentioned, Mr. Chairman, the
2000 business license, the long history of
taxes on this property being collected at 12
rooms, the applicability of the 2003 Building
Permits and reliance upon those building
permits and the investment that was made on
those permits.

Again, that, to me, didn"t factor
into the first prong, because 1 think In March
of 2003 when the applicant was told to seek
eight units, they got a C of O for eight
units. At that point, they should have
understood that i1f they do proceed with 12
units, they kind of proceed at their own risk.

They should have done a little bit
more due diligence with the city. They
shouldn®"t have pursued 12 units for a building
permit. They did and around 70 percent
completion of work, they got a phone call
saying you need to come in and amend your
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plans. They decided not to.

So I think that kind of stuff lends
itself to a kind of a self-created hardship,
but putting that aside, 1 think that there are
other factors that lend itself to making the
first prong.

And for all the reasons that you,
Mr. Chairman, laid out iIn terms of the second
prong, the undue hardship, | think that 1is
made .

In particular, 1 was persuaded by
Mr. Bello"s testimony about what 1t would
take, the difficulty and the cost that the
applicant would iIncur, In order to effectively
separate the legally nonconforming eight units
with the other area of the property iIn a
manner that meets all the Building and Fire
Codes.

And not only that, i1t"s i1f they
were to kind of endeavor to do that, 1 was
wondering what does that do in terms of their
return on the property some day where they
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decide to sell the property?

I think that that could create some
kind of undue hardship with this very unique,
very odd combination of wuses within a
particular property.

Finally, 1 think that the third
prong iIs met. I don"t see where there would
be substantial detriment to the public good.
I think that this i1s a very congested busy
block, but by no means is that impact caused
solely by the applicant.

I think that the applicant provided
some Vvery compelling photographic evidence
that showed that of all the uses along this
block, all of these uses share the kind of
impact, the traffic impact, the trash 1mpact
and whatnot on this particular block.

I think that the applicant perhaps
could contribute to that type of impact on the
block, but by no means do 1 think It is going
to be substantially detrimental.

And with respect to substantial
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impairment to the Zone Plan, 1 think that the
1989 Zoning Order that amended the text with
respect to transient accommodations and
rooming houses, | think the intent of that was
to address the proliferation of transient
accommodations, rooming houses, the conversion
of residential units to these types of
facilities.

I think really that"s the intent of
that particular text amendment. 1 think given
the historical use of this property, this
entire property as a rooming house, 1 don"t
see how that would substantially impair that
particular text amendment. And 1 don"t see
how 1t would substantially impair the overall
intent, purpose and integrity of the Zone
Plan.

So for those reasons, | think that
the case has been made.

CHAIRMAN LOUD: Thank you, Mr.
Dettman. Thank you, Mrs. Moldenhauer.

Is there a motion with respect to
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the case?

MEMBER MOLDENHAUER: Could 1 just
throw out one more thing? Not that 1°"m wedded
to the 1i1dea, but 1 just maybe wanted to
present 1t as a potential to [lLlimit any
potential public detriment would be throwing
out some conditions on approval.

Are you both either for that
concept or --

CHAIRMAN LOUD: Well, just speaking
for myself, | think it i1s a use variance and
the imposition of conditions  for use
variances, unlike say special exceptions, 1S
pretty fairly rare.

And 1t would be to mitigate against
what the record would suggest were some really
adverse i1mpacts. So I"m not necessarily
saying no way, but would just want to hear a
little bit more about how we get over those
two concerns.

MEMBER MOLDENHAUER: IT 1It"s not
something that i1s typically done, then 1 would

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

199

-- as | said, 1 wasn"t wedded to the 1idea, |1
just figured 1 would throw it out.

CHAIRMAN LOUD: Okay.

VICE CHAIRMAN DETTMAN: well, |
think that it"s a fine 1dea and 1t"s not
something we typically do. However, 1f I™m
thinking about what potential impacts the
current use 1S causing, there was some
testimony about double parking of taxi cabs.
I think that there i1s an enforcement mechanism
that i1s available to the community that could
potentially address that.

Trash along the curb, | think that
there 1s another mechanism that could help
resolve that 1issue, too. So |1 think that
going fTorward with the use variance without
conditions, | think, is the best approach.

CHAIRMAN LOUD: I wish DCRA were
still here iIn terms of some of the enforcement
Issues, because a lot of them are resolvable
through that mechanism.

So let me return again to the issue
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of Is there a motion?

VICE CHAIRMAN DETTMAN: I would be
happy to make that motion, Mr. Chairman. Let
me just check my notes to make sure that |
have the language correct. Yes.

111 move for approval of
Application No. 17960, pursuant to 11 DCMR
3103.2, for a variance to allow four rooms of
an existing rooming house to be used for daily
occupancy i1n conjunction with the daily
occupancy of the other eight rooms 1i1n the
building under subsection 2002.3, in the R-5-D

District at premises 2005 Columbia Road, N.W.

CHAIRMAN LOUD: Thank you, Mr.
Dettman. Motion has been made. Is there a
second?

MEMBER MOLDENHAUER: 1 second.

CHAIRMAN LOUD: The motion has been
made and seconded. Is there further

deliberation?
Hearing none, all those i1n favor
say aye.
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ALL: Aye.

CHAIRMAN LOUD: All those who
oppose? And, Mr. Moy, did you have any?

MR. MOY: Yes, I do, Mr. Chairman.

We have another participant on this case who
IS not present, Mr. Hood, although he did
submit an absentee vote.

And his absentee vote i1s to deny
the application, which would give a final vote
of 3-1-1 on the motion of the Vice Chair, Mr.
Dettman, to approve the application to approve
the use variance under subsection 2002.3.
Seconding the motion Ms. Moldenhauer. Also in
support of the motion are Mr. Loud, the Chair,
and, of course, the final vote again i1s 3-1-1.

CHAIRMAN LOUD: Thank you, Mr. Moy.

This obviously was a case that had opposition
to 1t, so we would not be 1issuing a summary
order.

MR. MOY: That"s correct.

CHAIRMAN LOUD: Okay . Is there
anything further on this case?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

202

MR. MOY: No, sir.

CHAIRMAN LOUD: Thank you, sir.
Then with that, we will adjourn today"s
decision calendar and very shortly we will go
directly into the final hearing case for this
evening, what iIs now this evening.

Thank you.

(Whereupon, the Public Meeting was

concluded at 6:17 p.m.)
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